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PUBLISHER'S  NOTE. 


It  is  hardly  possible  for  one  to  find  every  authority  is 
the  books  which  bears  upon  the  following  rules,  and  i 
is  not  pretended  that  every  reference  to  be  found  is  give) 
herein.  Enough,  however,  are  given  to  show  the  ten 
dency  of  the  decisions  of  the  courts  by  which  they  havt 
been  construed.  The  annotations,  with  citations  oi 
cases  by  title  and  page,  are  a  feature  of  the  work  whic^ 
it  is  hoped  will  be  of  value  equal  to  the  labor  of  collecC 
ing  them. 

Without  doubt  some  errors  have  crept  in,  and  should 
any  one  detect  such  errors  in  text  or  citations,  it  would 
be  considered  a  great  favor  if  they  would  at  once  brin^ 
them  to  the  attention  of  the  compiler. 

On  account  of  the  very  great  changes  made  by  the 

Act  of  March  8,  1887,  in  the  jurisdiction  of  the  Circuit 

Court,  it  has  been  deemed  advisable  to  print  said  act  ir 

this  compilation,  so  as  to  bring  it  to  the  immediate  notice 

of  the  bar  of  the  State. 

Walter  S.  Harsha. 
Detroit,  April,  1887. 

By  orders  of  ifie  Circuit  and  District  Courts  of  t?ie 

United  States  for  the  Eastern  and  Western  Districts  oj 

Michigan^  the  foUwoing  rules  were  ordered  to  take  effect 

from  and  after  the  third  Monday  in  April,  A,  D,  1887, 

all  other  rules  being  repealed. 

Entered  accordiDg  to  Act  of  Congress,  in  the  year  1887,  by 

Waltbr  S.  Harsha, 
in  the  office  of  the  Librarian  of  Congress,  at  Washington. 


All  rights  reserved. 
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The  Judiciary. 


8UPBEM1!  COUBT  OP  THE  UNITED  STATES, 


CHIEF  JUSTICE. 
Morrison  R.  Waite,  of  Ohio. 

ASSOCIATE  JUSTICES. 

Wm.  B.  Woods,  of  Alabama. 
Stanley  Matthews,  of  Ohio. 
Horace  Oray,  of  Mass. 
Samuel  Blatchpord,  of  N.  Y. 

The  Supreme  Court  holds  an  annual  session  at  Washington, 
commencing  on  the  second  Monday  of  October. 


Samuel  F.  Miller,  of  Iowa. 
Stephen  J.  Field,  of  Cal. 
Joseph  P.  Bradley,  of  N.  J. 
John  M.  Harlan,  of  Ey. 


THE  CIRCUIT  COUBTS. 

There  are  nine  Judicial  Circuits  in  the  United  States.  The 
circuit  courts  in  each  circuit  are  held  by  the  Justice  of  the 
Supreme  Court  allotted  to  the  circuit,  or  by  the  Circuit  Judge  of 
the  circuit,  or  by  the  District  Judge  of  the  district  sitting  alone, 
or  by  the  Justice  of  the  Supreme  Court  and  Circuit  Judge  sitting: 
together,  or  by  any  two  of  the  above  sitting  together.  The  fol- 
lowing is  a  list  of  the  circuits,  of  the  Circuit  Judges,  and  of 
the  Supreme  Court  Justices  as  assigned: 

liYrst  Circuit-  {MsAne^  New  Hampshire,  Massachusetts  and 
Rhode  Inland)— Le  Baron  B.  Colt,  of  Massachusetts.     Justice 

Gray. 

Second  Circiiit— (Connecticut,  Vermont,  and  New  York)  — 
Wm.  J.  Wallace,  of  New  York.    Justice  Blatchford. 

Third  Circuit— ("Sew  Jersey.  Pennsylvania  and  Delaware>- 
Wm.  McKennan,  of  Pennsylvania.     Justice  Bradley. 

Fourth  C'trciitt— (Maryland.  Virginia,  West  Virginia,  North 
Carolina  and  South  Carolina)— Hugh  L.  Bond,  of  Maryland. 
Chief  Justice  TVaite 

Fifth  Oircwi*— (Georgia,  Alabama,  Florida,  Mississippi,  Lou- 
isiana and  Texas)— Don  Pardee,  of  Louisiana.    Justice  Woods. 

Sixth  CiVcwt**— (Michigan,  Ohio,  Kentucky  and  Teocessee)  - 
Howell  E.  Jackson,  of  Tennessee.    Justice  Matthews. 

Seventh  Ctrcurt— (Indiana,  Illinois  and  Wisconsin)— Walter 
Q.  Oresham,  of  Illinois.    Justice  Harlan. 

Eighth  Circuit— (Missouri,  Iowa,  Minnesota,  Arkansas.  Kan- 
sas, Colorado  and  Nebraska)— David  J.  Brewer,  of  Iowa.  Justice 
Miller. 

Ninth  CtrcMt*— (California,  Oregon  and  Nevada)— Lorenzo 
Sawyer,  of  California.    Justice  Field. 
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FOB  MICHIGAN. 


STANLEY  MATTHEWS, 

Ohio, 

Associate  Justice  of  the  Supreme  Court, 

Allotted  to  the  Sixth  Circuit. 

HOWELL  E.  JACKSON, 

Nashville,  Tenn., 
Circuit  Judge. 

HENRY  B.  BROWN, 

Detroit, 

District  Judge — Eastern  District. 

HENRY  F.  SEVEREN8, 

Kalamazoo, 

District  Judge — Western  District, 


CLERKS. 


:e:astebn  DisTBion . 


Circuit  Court, 
WALTER  S.  HARSHA.    ....     Detroit. 


District  Court, 
DARIUS  J.  DAVISON,     . 


DifiTROIT, 


JOHN  GRAVES, 
Deputy  Clerk  4)j  strict  Court  at  Detroit. 

BETHUEL  C.  FARRAND, 
Deputy  Clerk  District  Court  at  Port  Huron. 


-WESTEKN  DISTRICT. 


Circuit  Court, 
CHARLES  L.  FITCH,     .        ^       .    Grand  Rapids. 

District  Court, 
JOHN  McQUEWAN,      .  .     Grand  Rapids. 

FRANCIS  M.  MOORE, 
Deputy  Clerk  of  both  Courts  at  Makquettk. 


DISTRICT  ATTORNEYS. 


HABTBBN  DISTBICT. 
CYRENIUS  P.  BLACK,    ....     Detroit. 

Assistant, 
JAMES  J.  ATKINSON Dbtboit. 

^WISSTHBN  DISTBICT. 
G.  CHASE  GODWIN,    .  .    Grand  Rapids. 

Assistant, 
ALLEN  C.  ADSIT,  .    Grand  Rapids. 


REGISTERS  IN  BANKRUPTCY. 


EASTERN  DISTBICT. 

H0VEY  K.  CLARKE,  .  .     Detroit. 

CHARLES  DRAPER,  Pontiac. 

EDWIN  HADLEY,  .     Adrian. 

EUGENE  PRINGLE,  .  Jackson. 

THOMAS  M.  JAMES,  .  .     East  Saginaw. 

-WESTERN  DISTRICT. 

J.  DAVIDSON  BURNS,      .  .     Kalamazoo. 

JAMES  E.  DALLIBA,    .  Marquette. 


MASTERS  IN  CHANCERY. 


BA.STBBN  DISTRICT. 


HENRY  M.  CAMPBELL. 
JOHN  W.  A.  S.  CULLEN. 
DARIUS  J.  DAVISON, 
WILLIAM  JENNI80N,     . 
ADDISON  MANDELL. 
JOHN  J.  SPEED, 
GEORGE  A.  WILCOX. 
JOHN  W.  McMATH, 
LAUREN  K.  HEWITT, 
JOHN  McNEIL, 


Detuoit. 


Bay  City. 
Lansing. 
Port  Huron. 


^WJBSTBBN  DISTRICT. 


HENRY  M.  HINSDILL, 
ISAAC   H.  PARHISH, 
JAMES  E.  DALLIBA,    . 


Grand  Rapidh. 


Marqukttk. 


STANDING  EXAMINERS. 


WALTER  8.  HARSHA, 
HERSCHEL  WHITAKER. 
CHARLES  L.  FITCH. 


Dktroit. 


4( 


Grand  Rapidh 


United  States  Commissioners. 


EASTERN  DISTBICT. 


VICTOR  C.  BURNHAM,     . 

Alprna. 

ZINA  P.  KING 

.    Ann  Arbor. 

MYRON  H.  JOY 

Battle  Crbbk 

JOHN  W.  McMATH 

.    Bay  City. 

GEORGE  E.  J^'ROST 

CHBBOTOA5. 

JOHN  R.  CHAMPION,  .        .        .        . 

.      COLDWATBR. 

JOHN  W.  A.  S.  CULLEN. . 

Detroit. 

DARIUS  J.  DAVISON 

14 

CHARLES  FLOWERS,       . 

il 

JOHN  GRAVES 

it 

WALTER  S.  HARSHA,      . 

t« 

EDWIN  C.  HINSDALE, 

tl 

WILLIAM  JENNISON, 

»t 

ADDTRON  MANDELL, 

(( 

ERVIN  PALMER,         .... 

It 

JOSEPH  M.  WKTRS 

t» 

UERSCHEL  WHITAKER, 

t* 

JOHN  WINDER, 

it 

J.  ELTSHA  WINDER, 

l« 

GEORGE  B.  BROOKS,  .        .        .        . 

.    East  Saqinaw 

JAMES  B.  PETER,      .... 

»t 

CEPHAS  B.  DRESSER. 

.    Hillsdalb. 

JAMES  J.  HOGEBOOM,     . 

Hudson. 

WILLIAM  K.  GIBSON 

.    Jackson. 

GEORGE  T.  GRIDLEY,      . 

ti 

WITTER  J.  BAXTER 

.      JONBSVILLK. 

HARRISON  GEER 

Lapeer. 

FRANK  L.  DODGE 

.    Lansing. 

J.  EUGENE  TENNEY, 

tt 

WILLIAM  D.  ADAMS 

.    Marshall. 

JAMES  A.  MINER 

tt 

TALCOTT  E.  WING 

.    Monroe. 

CHARLES  S.  DRAPER,      . 

Pontiac. 

JOSEPH  E.  SAWYER,   . 

n. 

EDWARD  H.  HARRIS,       . 

Port  Huron. 

WILLIAM  GRACE 

.    St.  Clair. 

ORVILLE  W.  BARKER,     . 

St.  John's. 

'WESTERN   DISTBICT. 


JOSEPH  THEW,  . 
THOMAS  SMURTHWAITU:,  . 
CALVIN  W.  NOTTINGHAM, 
E.  E.  HASKINS, 
VIVIAN  PRINCE, 
OSCAR  F.  WISNER, 
ROBERT  W.  SHKINER,     . 
S.  0.  COFFINBURY, 
COY  W.  HENDHYX,  . 
FRANK  D.  MEAD,  . 
CHARLES  T.  PAGELSON, 
CHARLES  L.  FITCH,     . 
JOHN  McQUEWAN, 
HENRY  F.  WALCH,  . 
MICHAEL  FINN,      .       . 
LOYAL  E.  KNAPPEN, 
HENRY  D.  POST,   , 
ALBERT  WILLIAMS, 
ARCHIBALD  B.  ELDREDGE, 
JAMES  M.  DAVIS,       . 
BURTON  T.  HOWE, 
JAMES  B.  McMAHON, 
AARON  C.  McALVAY, 
DANIEL  W.  THOMPSON,  . 
JAMES  E.  DALLIBA,     . 
WILLIAM  S.  HILL,    . 
THOMAS  B.  RICE, 
JOHN  M.  OPSAHL,     . 
R.  J.  MACDONALD, 
JAMES  SNOW,      . 
ALBERT  G.  DAY,   . 
GEORGE  S.  CLAPP,    . 
WILLIAM  J.  GILBERT, 
WILLIAM  H.  FULLER, 
CLAY  E.  CALL,  . 
RANSOM  COOPER, 
NATHANIEL  A.  HAMILTON, 
JOHN  A.  COLWELL,     . 
LYMAN  MOORE, 
LORIN  ROBERTS,  . 


Allegan. 

Baldwin. 

Bio  Rapids. 

Cadillac. 

Champion. 

Chahleyoix. 

Charlotte. 

Constantinb. 

dowaoiac. 

escanaba. 

Grand  Havbn. 

Grand  Rapids. 


Hancock. 

Hastings. 

Holland. 

Ionia. 

ishpehino. 

Kalamazoo. 

Kalkaska. 

Ludington. 

Manistee. 

Marquette. 

ii 
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Menominee. 

li 

Muskegon. 
ti 

Newaygo. 

NiLES. 

Pbntwatkr. 
Petoskey. 
Reed  City. 
St.  Joseph. 
St.  Stb.  Maris. 
Stanton. 
Traverse  City. 


BASTEBir  DISTRICT. 


MARSHAL. 
GALUSHA  PENNELL,  of  St.  John's, 


DEPUTY  MARSHALS. 


FRANKLIN  D.  TEACHOUT, 
JAMES  E.  DENTON.      . 
WILLIAM  WALSH.     . 
LOYAt  C.  KELLOGG,  . 
JOSEPH  P.  LE  BOUZ,      . 
EZEKIEL  8.  BABNHART,    . 
STEPHEN  GALLOWAY,    . 
LOUIS  B.  UTTLEFIELD, 
CHARLES  H.  MOORE, 
GEORGE  D.  MUSSEY, 
CASSIUS  P.  TAYLOR,  . 
HENRY  OSTRANDER,      . 
WILLIAM  A.  MILLER, 
EUGENE  D.  WINNEY,       . 
HENRY  D.  WARNER,    . 
WILLIAM  J.  CROFT, 
MOSES  NADEAU,    . 
JAMES  N.  VANSICE, 
JOHN  D.  EVANS,    . 
GEORGE  T.  PHILLIPS,     . 
THOMAS  WEIGHTMAN,       . 
WILLIAM  COLLINS,  . 


Office  at  Detroit. 


Adrian. 
Alpena. 
Ann  Arbor. 
Battle  Creek. 
Bat  Citt. 
Coldwater. 
Detroit. 


East  Saoinaw. 

Flint. 

Jagkson. 

Lansing. 

Lapeer. 

Monroe. 

Mt.  Pleasant. 

Owosso. 

Port  Huron. 

ROHSO. 

St.  Johns. 


WBSTBBN  DISTRICT. 


MARSHAL. 
DAVID  R.  WATERS, Grand  Rapids. 

DEPUTY  MARSHALS. 

JOHN  P.  BARCLAY Allegan. 

ELI  FREDERICKS, Bio  Rapids. 

AMES  B.  CUTLER, Cadillac. 

ALEX.  J.  McCLOUD Charlbvoix. 

LEWIS  GARDNER, Charlotte. 

J.  FRANK  BLACKMOND,      .  Dowaqiac. 

DANIEL  TYRRELL Esganaba. 

DENIS  L.  CAMPAU Grand  Rapids. 

WILLIAM  F.  HICKS Hastings. 

WILLI .\M  KENNEDY,    ....        Ludinqton. 
JEREMIAH  DANIELS,      ....    Manistee. 

TERRENCE  MOORE MARQurrrE. 

ISAAC  G.  McCLELLAN Mendon. 

A.  B.  BEDELL, Mknoiiinbb. 

GEORGE  H.  HAUSER 

JAMES  B.  LEE, Muskeoon. 

IRA  CRONK, Newaygo. 

CHARLES  LEACH,         ....       Orleans,  Ionia  Co. 

L.  W.  WHITBECK, Paw  Paw. 

JOSIAH  McFADDEN,      ....       Pkntwater. 

CHARLES  R.  PRATT Petoskby. 

WILLIAM  A.  KEITH Sawyer,  Bbrribn  Co. 

JOSEPH  TREMPE, Sault  de  Ste.  Maris. 

A.  B.  BROWN, Sheridan. 

THOM.AS  DO  LAN, St.  Ionaob. 

THOMAS  G.  SHILSON,  ....       Traverse  City. 


oonNnos  us  the  sabtebn  distbict. 


Alcona, 

Hillsdale, 

Oakland, 

Alpena, 

Huron, 

Ogemaw, 

Arenac, 

Ingham, 

Oscoda, 

Bay, 

Iosco, 

Otsego, 

Branch, 

Isabella, 

Presque  Isle, 

Calhoun, 

Jackson, 

Roscommon, 

Cheboygan, 

Lapeer, 

Saginaw, 

dare. 

Lenawee, 

8t.  Clair, 

Clinton, 

Liyingston, 

Crawford, 

Macomb, 

Shiawassee, 

Qenesee, 

Midland, 

Tuscola, 

Gladwin, 

Monroe, 

Washtenaw, 

Oratiot, 

Montmorency, 

Wayne. 

COUNTIES  IN  THE  T^ESTBBN  DISTBICT. 


SOUTHERN  DIVISION. 


Allegan, 

Ionia, 

Antrim, 

Kalamazoo, 

Barry. 

Kalkaska, 

Benzie, 

Kent, 

Berrien, 

Lake, 

Cass, 

Leelanaw, 

Charlevoix. 

Manistee, 

Eaton, 

Manitou, 

Emmett, 

Mason, 

Grand  Traverse, 

Mecosta, 

NORTHERN  I 

Alger, 

Houghton, 

Baraga, 

Iron, 

Chippewa, 

Isle  Royal, 

Delta, 

Keweenaw, 

Giogebic, 

Luce, 

Missaukee, 

Muskegon, 

Newaygo, 

Oceana, 

Osceola, 

Ottawa, 

St.  Joseph, 

Van  Buren, 

Wexford. 


Mackinac, 

Marquette, 

Menominee, 

Ontonagon, 

Schoolcraft. 


TERMS    OF    THE 


CIBCniT  AND  DISTRICT  COURTS 


FOR  MICHIGAN. 


EASTERN    DISTRICT, 

At  Detroit,  First  Tuesdays  of  March,  June  and 

November. 

At  Port  Huron  (District  Court),   Fourth  Mon- 
days IN  January  and  June. 


WESTERN    DISTRICT. 

SOUTHERN  DIVISION. 

At  Grand  Rapids,  First  Tuesdays  in  March  and 

October. 

NORTHERN  DIVISION. 

At  Marquette,  First  Tuesdays  in  May  and  Sep- 
tember. 


A  Special  Session  of  the  District  Court  for  the  hearing 
of  Admiralty  cases  is  held  in  each  District  on  the  first 
Tuesday  of  every  month. 


ACT  OF  MARCH  3,  1887. 

[Public— No.  159.] 

An  act  to  amend  the  act  of  Cong^ress  approved  March  third, 
eighteen  hundred  and  aeventy-flve,  entitled  '^An  act  to  determine 
the  jurisdiction  of  circuit  courts  of  the  United  States,  and  to 
regiilate  the  removal  of  causes  from  State  courts,  and  for  other 
purposes,  and  to  further  resrulate  the  jurisdiction  of  circuit  courts 
of  the  United  States,  and  for  other  purposes." 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives 
of  the  United  States  of  Ameinca  in  Congress  assembled. 
That  the  first  section  of  an  act  entitled  "An  act  to  deter- 
mine the  jurisdiction  of  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  State 
courts,  and  for  other  purposes,"  approved  March  third, 
eighteen  hundred  and  seventy-five,  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows:  "That  the 
circuit  courts  of  the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars,  and  arising  under  the  constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  or  in  which  controversy  the 
United  States  are  plaintiffs  or  petitioners  or  in  which 
there  shall  be  a  controversy  between  citizens  of  differ- 
ent States,  in  which  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costfi,  the  sum  or  value  afore- 
said, or  a  controversy  between  citizens  of  the  same 
State,  claiming  lands  under  grants  of  different  States,  or 
a  controversy  between  citizens  of  a  State  and  foreign 
states,  citizens  or  subjects,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  aforesaid,  and  shall  have  exclusive  cognizance  of 
all  crinies  and  offenses  cognizable  under  the  authority  of 
the  United  States,  except  as  otherwise  provided  by  law. 
and  concurrent  jurisdiction  with  the  district  courts  of 
tibe  crimes  and  offenses  cognizable  by  them.    But  no 
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person  shall  be  arrested  in  one  district  for  trial  in  another 
in  any  civil  action  before  a  circuit  or  district  court;  and 
no  civil  suit  shall  be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process  of  proceeding 
in  any  other  district  than  that  whereot  he  is  an  inhabi- 
tant; but  where  the  jurisdiction  is  founded  only  on  the 
fact  that  the  action  is  between  citizens  of  different  States, 
suit  shall  be  brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant;  nor  shall  an^ 
circuit  or  district  court  have  cognizance  of  any  suit 
except  upon  foreign  bills  of  exchange,  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  action 
in  favor  of  any  assignee,  or  of  any  subsequent  holder  of 
such  instrument  be  payable  to  bearer  and  be  not  made 
by  any  corporation,  unless  such  suit  might  have  l)een 
prosecuted  in  such  court  to  recover  the  said  contents  if 
no  assignment  or  transfer  had  been  made;  and  the  circuit 
courts  shall  also  have  appellate  jurisdiction  from  the 
district  courts,  under  the  regulations  and  restrictions 
prescribed  by  law." 

**  Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in 
equity,  arising  under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  of  which  the  circuit  courts  of  the 
United  States  are  given  original  jurisdiction  by  the  pre- 
ceding section,  which  may  now  be  pending,  or  which 
may  hereafter  be  brought,  in  any  State  court,  may  be 
removed  by  the  defendant  or  defendants  therein  to  the 
circuit  court  of  the  United  States  for  the  proper  district 
any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of 
which  the  circuit  courts  of  the  United  States  are  given 
jurisdiction  by  the  preceding  section,  and  which  are  now 
pending,  or  which  may  hereafter  be  brought,  in  any 
Slate  court,  may  be  removed  into  the  circuit  court  of  the 
United  States  for  the  proper  district  by  the  defendant  or 
defendants  therein  being  non-residents  of  that  State;  and 
when  in  any  suit  mentioned  in  this  section  there  shall  be 
a  controversy  which  is  wholl v  between  citizens  of  differ- 
ent States,  and  which  can  be  luUy  determined  as  between 
them,  then  either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy  may  remove  said  suit  into 
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llkd<^7cuit  court  of  the  United  States  for  the  prop^  dis- 
trict. And  where  a  suit  is  now  pending,  or  may  be  here^ 
alter  brought,  in  any  State  court,  in  which  there  is  a 
eontroversy  between  a  citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of  another  State,  any  defend- 
ant, being  such  citizen  of  another  State,  may  remove 
^ich  suit  into  the  circuit  court  of  the  United  States  for 
the  proper  district,  at  any  time  before  the  trial  thereof, 
when  it  shall  be  made  to  appear  to  said  circuit  court  that 
from  prejudice  or  local  influence  he  will  not  be  able  to 
obtain  justice  in  such  State  court,  or  in  any  other  State 
court  to  which  the  said  defendant  may,  under  the  laws 
of  the  State,  have  the  right,  on  account  of  such  pre- 
judice or  local  influence,  to  remove  said  cause:  Pro- 
"mded.  That  if  it  further  appear  that  said  suit  can  be  fully 
and  justly  determined  as  to  the  other  defendants  in  the 
State  court,  without  being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to  the  suit  will  be  pre- 
judiced  by  a  separation  of  the  parties,  said  circuit  court 
may  direct  the  suit  to  be  remanded,  so  far  as  relates  to 
flbch  other  defendants,  to  the  State  court,  to  be  proceeded 
with  therein.  **  At  any  time  before  the  trial  of  any  suit 
which  is  now  pending  in  any  circuit  court  or  may  here- 
after be  entered  therein,  and  which  has  been  removed  to 
said  court  from  a  State  court  on  the  affidavit  of  any 
party  plaintiff  that  he  had  reason  to  believe  and  did 
believe  that,  from  prejudice  or  local  influence,  he  was 
unable  to  obtain  justice  in  said  State  court,  the  circuit 
court  shall,  on  application  of  the  other  party,  examine 
into  the  truth  of  said  affidavit  and  the  grounds  thereof, 
and,  unless  it  shall  appear  to  the  satisfaction  of  said 
court  that  said  party  will  not  be  able  to  obtain  justice  in 
such  State  court,  it  shall  cause  the  same  to  be  remanded 
thereto.  "  Whenever  any  cause  shall  be  removed  from 
any  State  court  into  any  circuit  court  of  the  United 
States,  and  the  circuit  court  shall  decide  that  t^e  cause 
was  improperly  removed,  and  order  the  same  to  be 
remanded  to  the  State  court  from  whence  it  came,  such 
remand  shall  be  immediately  carried  into  execution,  and 
iM>  appeal  or  writ  of  error  from  the  decision  of  the  cir- 
auk^ourt  so  remanding  such  cause  shall  be  allowed.'' 
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That  section  three  of  said  act  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows: 

Skc.  3.  That  whenever  any  party  entitled  to  remove 
any  suit  mentioned  in  the  next  preceding  section,  except 
in  such  cases  as  are  provided  for  in  the  last  clause  of 
said  section,  may  desire  to  remove  such  suit  from  a  State 
court  to  the  circuit  court  of  the  United  IStates.  he  may 
make  and  file  a  petition  in  such  suit  in  such  State  court 
at  the  time,  or  any  time  before  the  defendant  is  required 
by  the  laws  of  the  State  or  the  rule  of  the  State  court  in 
which  such  suit  is  brought  to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintiff,  for  the  removal 
of  such  suit  into  the  circuit  court  to  be  held  in  the  dis- 
trict where  such  suit  is  pending,  and  shall  make  and  file 
therewith  a  bond,  with  good  and  sufficient  surety,  for 
his  or  their  entering  in  such  circuit  court,  on  the  first  day 
of  its  then  next  session,  a  copy  of  the  record  in  such 
suit,  and  for  paying  all  costs  that  may  be  awarded  by 
the  said  circuit  court  if  said  court  shall  hold  that  such 
suit  was  wrongfully  or  improperly  removed  thereto,  and 
also  for  their  appearing  and  entering  special  bail  in  such 
suit  if  special  bail  was  originally  requisite  therein.     It 
shall  then  be  the  duty  of  the  State  court  to  accept  said 
petition  and  bond,  and  proceed  no  further  in  such  suit, 
and  the  said  copy  being  entered  as  aforesaid  in  paid 
circuit  court  of  the  United  States,  the  cause  shall  then 
proceed  in  the  same  manner  as  if  had  been  originally 
commenced  in  the  said  circuit  court;  and  if  in  any  action 
commenced  in  a  State  court  the  title  of  land  be  con- 
cerned, and  the  parties  are  citizens  of  the  same  State, 
and  the  matter  in  dispute  exceed  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  interest  and  costs,  the 
sum  or  value  being  made  to  appear,  one  or  more  of  the 
plaintiffs  or  defendants,  before  the  trial,  may  state  to 
the  court,  and  make  affidavit  if  the  court  require  it.  that 
he  or  they  claim  and  shall  rely  upon  a  right  or  title  to 
the  land  under  a  grant  from  a  State,  and  produce  the 
original  grant,  or  an  exemplification  of  it,  except  where 
the  loss  of  public  records  shall  put  it  out  of  his  or  their 
power,  and  shall  move  that  any  one  or  more  of  the 
adverse  party  inform  the  court  whether  he  or  they  claim 
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» light  or  title  to  the  land  under  a  grant  from  some  other 
State,  the  party  or  parties  so  required  shall  give  such 
information,  or  otherwise  not  be  allowed  to  plead  such 
grantor  give  it  in  evidence  upon  the  trial;  and  if  he  or 
they  inform  that  he  or  they  do  claim  under  such  grant, 
any  one  or  more  of  the  party  moving  for  such  informa- 
tion may  then,  on  petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the  cause  for  trial  to  the 
circuit  court  of  the  United  States  next  to  be  holden  in 
such  district;  and  any  one  of  either  part^  removing  the 
cause  shall  not  be  allowed  to  plead  or  give  evidence  of 
any  other  title  than  that  by  him  or  them  stated  as  afore- 
said as  the  ground  of  his  or  their  claim. 

Sbc.  2.  That  whenever  in  any  cause  pending  in  any 
court  of  the  United  States  there  shall  be  a  receiver  or 
manager  in  possession  of  any  property,  such  receiver  or 
manage'  shall  manage  and  operate  such  property  accord- 
ing to  the  requirements  of  the  valid  laws  of  the  State  in 
which  such  property  shall  be  situated  in  the  same  man- 
ner the  owner  or  possessor  thereof  would  be  bound  to 
do  if  in  possession  thereof.  Any  receiver  or  manager 
who  sliall  wilfully  violate  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on 
conviction  thereof,  be  punished  by  a  fine  not  exceeding 
three  thousand  dollars,  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  such  punishments,  in  the  discre- 
tion of  the  court. 

Sbc.  8.  That  every  receiver  or  manager  of  any  pro- 
perty appointed  by  any  court  of  the  United  States  may 
be  sued  in  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such  property, 
without  the  previous  le&ve  of  the  court  in  which  such 
receiver  or  manager  was  appointed;  but  such  suit  shall 
be  subject  to  the  general  equity  jurisdiction  of  the  court 
in  which  such  receiver  or  manager  was  appointed,  so 
far  as  the  same  shall  be  necessary  to  the  ends  of  justice. 

Sec.  4.  That  all  national  banking  associations  estab- 
lished under  the  laws  of  the  United  States  shall,  for  the 
purposes  of  all  actions  by  or  against  them,  real,  personal 
or  mixed,  and  all  suits  in  equity,  be  deemed  citizens  of 
the  States  in  which  they  are  respectively  located;  and  in 


Yx  Act  of  March  8,  1887. 


such  cases  the  circuit  and  district  courts  shall  not  have 
jurisdiction  other  than  such  as  they  would  have  in  cases 
between  individual  citizens  of  the  same  State. 

The  provisions  of  this  section  shall  not  be  held  to 
affect  the  jurisdiction  of  the  courts  of  the  United  States 
in  cases  commenced  by  the  United  States  or  by  direc- 
tion of  any  officer  thereof,  or  cases  for  winding  up  the 
^airs  of  any  such  bank. 

Src.  5.  That  nothing  in  this  act  shall  be  held, 
deemed  or  construed  to  repeal  or  affect  any  jurisdiction 
•or  right  mentioned  either  in  sections  six  hundred  and 
forty  one,  or  in  six  hundred  and  forty-two,  or  in  six 
hundred  and  forty-three,  or  in  seven  hundred  and  twenty- 
two,  or  in  title  twenty- four  of  the  Revised  Statutes  of 
the  United  States,  or  mentioned  in  section  eififht  of  the 
act  of  Congress  of  which  this  act  is  an  amendment,  or  in 
the  act  of  Congress  approved  March  first,  eighteen 
hundred  and  seventy-five,  entitled  ''An  act  to  protect  all 
citizens  in  their  civil  or  legal  rights." 

Sec  6.  That  the  last  paragraph  of  section  five  of 
the  act  of  Congress,  approved  March  third,  eighteen 
hundred  and  seventy  five,  entitled  **An  act  to  determine 
the  jurisdiction  of  circuit  courts  of  the  United  States, 
and  to  regulate  the  removal  of  causes  from  State  courts, 
and  for  other  purposes,"  and  section  six  hundred  and 
forty  of  the  Revised  Statutes,  and  all  laws  and  parts  of 
laws  in  conflict  with  the  provisions  of  this  act,  be,  and 
the  same  are  hereby  repealed:  Provided,  That  this  act 
shall  not  affect  the  jurisdiction  over  or  disposition  of  any 
suit  removed  from  the  court  of  any  State,  or  suit  com- 
menced in  anv  court  of  the  United  States,  before  the 
passage  hereof  except  as  otherwise  expressly  provided  in 
this  act. 

Sec.  7.  That  no  person  related  to  any  justice  or 
judge  of  any  court  of  the  United  States  by  affinity  or 
consanguinity,  within  the  degree  of  first  cousin,  shall 
hereafter  be  appointed  by  such  court  or  judge  to  or  em- 
ployed by  such  court  or  judge  in  any  office  or  duty  in 
any  court  of  which  such  justice  or  judge  may  be  a 
member. 

Appbovkd,  March  8, 1887. 


RULES  OF  THE  CIRCUIT  COURTS 

OF  THE 

UNITED    STATES 

FOR  THE 
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ADMISSION  OF  ATTORNEYS. 

All  attorneys  and  counselors  at  law,  of  good 
standing,  who  have  been  admitted  to  practice  in 
the  courts  of  this  State,  or  in  the  Supreme  or 
any  Circuit  Court  of  the  United  States,  shall, 
on  motion,  be  admitted  to  practice  in  this  court. 
They  shall  take  an  oath  to  support  the  Consti- 
tuti<»n  of  the  United  States,  and  that,  as  attor- 
neys and  counselors  of  this  court,  they  will 
faithfully  discharge  their  duties  to  the  best  of 
their  ability. 

Ex  parte  Garland,  ^  Wall.,  3S3. 

2 

SERVICE  OF  NOTICES,  ETC. 

1.     All  notices  shall  be  in  writing,  and  shall 
be  served  on  the  attorney  in  the  cause. 
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2.  Notices  and  papers  may  be  served  on  an 
attorney  by  delivering  the  same  to  him  person- 
ally, or  by  leaving  the  same  with  his  clerk  in 
his  office,  or  with  a  person  having  charge  there- 
of ;  or,  when  no  person  is  to  be  found  in  the 
office,  by  leaving  the  same,  between  the  hours 
of  six  in  the  morning  and  nine  in  the  evening, 
in  some  suitable  and  conspicuous  place  in  such 
office;  or,  if  the  office  be  not  open,  so  as  to  ad- 
mit of  service  therein,  then  by  leaving  the  same 
at  the  attorney's  residence  with  some  person  of 
suitable  age  and  discretion. 

3.  When  opposing  attorneys  have  their  of- 
fices in  different  towns,  cities  or  villages,  ser- 
vice of  notices  and  papers  may  be  made  by 
depositing  the  same,  properly  directed  and  w^ith 
postage  paid,  in  the  postoffice;  and  in  such  case 
the  time  of  service  must  be  increased  one  day 
for  every  fifty  miles  distance  between  the  place 
of  deposit  and  the  place  of  address.  When  a 
party,  other  than  an  attorney  of  this  court, 
prosecutes  or  defends  in  person,  the  service  of 
notices  or  papers  may  be  made  on  such  party 
in  like  manner  personally  or  by  mail. 

4.  No  service  of  notice  or  paper  in  the  ordi- 
nary proceedings  of  a  cause  shall  be  necessary 
to  be  made  on  a  defendant  who  has  not  appear- 
ed therein,  except  when  the  defendant  is  re- 
turned imprisoned  for  want  of  bail;  in  which 
case  a  copy  of  the  declaration  shall  be  aelivered 
to  him,  or  to  the  officer  in  whose  custody  he 
shall  be;  and  when  an  exception  is  entered  to 
bail,  and  no  notice  of  the  retainer  of  an  attor- 
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»ey  to  defend  is  given,  notice  of  such  exception 
shall  be  delivered  to  the  marshal  or  one  of  his 
deputies. 

Chamberlain  v.  O'Keefe,  2  Mich.,  357;  Corey 
V.  Hiliker,  15  Mich.,  31J^;  Raymond  v.  Hinckson, 
15  Mich,,  517;  McCaslin  v.  Camp,  26  Mich.,  390; 
Clark  V.  Adams,  33  Mich.,  159;  Mason  v.  Kel- 
logg. 38  Mich. ,  132;  Comfort  v.  Stockbridge,  38 
Mich.,  3^2;  Martin  v.  Burk,  1  Mich.  Lawyer,  29. 

3 

AGREEMENTS  TO  BE  IN  WRITING. 

No  private  agreement  or  covenant  between 
the  parties  or  their  attorneys  in  respect  to  the 
proceedings  in  a  cause  shall  be  binding,  unless 
evidence  thereof  shall  be  in  writing,  subscribed 
by  the  party  or  his  attorney,  against  whom  the 
same  shall  be  alleged. 

Campbell  v.  Barclay,  4  Bias.,  517;  Am.  Saddle 
Co.  V.  Hogg,  6  PHsh.,  67;  Scott  v.  Scott,  5  Mich., 
106;  People  ex  rel.  Roche  v.  Judge  Branch  Cir- 
cuit, 26  Mich.,  370;  Stearns  v.  Taylor,  27  Mich  , 
88;  Campau  v.  Traub,  27  Mich. ,  215;  Macomb«* 
V.  Saxton,  28  Mich.,  516;  Palmiter  v.  Fere  Marq. 

Lumber  Co.,  31  Mich.,  183. 

* 

4 

SECURITY  FOR  COSTS. 

Upon  the  commencement  in  this  court,  or  re- 
moval thereto  of  any  suit  or  proceeding  at 
law  or  appeal  in  admiralty,  there  shall  be  paid 
'to  the  Clerk  by  the  party  so  commencing,  re- 
moving or  appealing  such  suit  or  proceeding, 
advance  fees  to  the  sum  of  four  dollars. 

The  clerk  shall  require  of  all  non-resident 
plaintiffs   of    this   district   security   for    costs. 
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The  following  form  indorsed  on  the  writ  or 
declaration,  or  upon  a  separate  paper  entitled 
and  filed  in  the  cause,  may  substantially  be 
pursued  :  "I  (A  B)  acknowledge  myself  se- 
curity for  all  costs  for  which  the  plaintiff  may 
become  liable  in  this  suit." 

The  surety  shall  be  a  resident  of  this  district, 
unless  the  court,  for  sufficient  cause,  direct  the 
acceptance  of  a  non-resident  as  such  surety. 

The  Clerk  may,  in  his  discretion,  in  lieu  of 
the  written  undertaking  above  set  forth,  accept 
as  such  security  a  money  deposit  of  fifty  dol- 
lars; provided,  that  if  at  any  time  said  deposit 
shall  appear  to  the  Clerk  inadequate  or  insufiS- 
cient  security,  he  shall  require  the  plaintiff  to 
either  furnish  the  written  security  above  pro- 
vided or  make  a  further  money  deposit. 

In  cases  removed  from  a  State  Court  the 
party  in  whose  behalf  the  case  is  removed,  if  a 
non-resident  of  the  district,  shall,  on  filing  a 
copy  of  the  record  in  such  suit,  give  security  for 
costs  in  like  manner  as  is  required  of  non-resi- 
dents in  cases  commenced  in  this  court.  In  de- 
fault thereof  it  shall  be  competent  for  the  oppo- 
site party,  if  defendant,  upon  the  usual  notice, 
to  have  the  case  dismissed  ;  or,  if  plaintiff,  to 
have  the  same  remanded. 

If  the  plaintiff  or  defendant  in  any  suit  where 
security  for  costs  has  been  given,  as  above  pro- 
vided, shall  fail  or  neglect  to  pay  any  costs  for 
which  he  is  liable  for  ten  days  after  the  final 
determination  of  the  suit,  or  if  Marshal's  or 
Clerk's  fees  for  ten  days  after  a  demand  for  the 
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same  by  such  officer,  the  person  to  whom  such 
costs  are  due  may  have  judgment  and  execution 
against  the  surety  for  the  amount  so  due,  upon 
motion  filed  and  ten  days'  notice  thereof,  in 
writing,  to  such  surety. 

R.  8.,  Sec.  857;   How.  Stat.,  896  et  seq..  Sec. 
7663;  Gay  v.  Hults,  56  Mich  ,  153. 


WHAT  DENOMINATED  COMMON,  AND  WHAT  SPECIAL 
RULES.    ENTRY  OF  COMMON  RULES. 

Every  rule  to  which  a  party  would,  according 
to  the  practice  of  the  court,  be  entitled  of 
course,  without  showing  special  cause,  shall  be 
denominated  a  common  rule  ;  and  every  other 
rule  shall  be  denominated  a  special  rule.  AH 
common  rules,  and  all  rules  by  consent  of  par- 
ties, bhall  be  entered  with  the  Clerk  at  his 
office,  in  a  book  to  be  provided  by  him  for  that 
purpose,  to  be  called  the  "  common  rule  book,"^ 
and  may  be  entered  at  any  time,  as  well  in  va- 
cation as  during  term ;  and  the  day  when  the 
rule  shall  be  entered  shall  be  noted  therein,  and 
the  party  may  enter  such  rule  as  he  may  con- 
ceive himself  entitled  to  of  course,  but  at  his 
peril. 

6 

HOW  TIME  COMPUTED  ON  SERVICE  OF  PAPERS.  ETC. 

The  day  on  which  any  rule  shall  be  entered, 
or  order,  notice,  pleading  or  paper  served,  shall 
be  excluded  in  the  computation  of  the  time  for 
complying  with  the  exigency  of  such  rule,  order 
or  notice,  pleading  or  paper,  and  the  day  on 
which  a  compliance  therewith  is  required,  shall 
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be  included,  except  where  it  shall  fall  on  a  San- 
day,  in  which  case  the  party  shall  have  the  next 
day  to  comply  therewith.  When  by  the  teiins 
of  any  order  an  act  is  directed  to  be  performed 
instanter,  it  shall  be  done  in  twenty-four  hours. 

Anderson  v.  Baughman,  6  Mich.,  £98;  Corey  v. 
Hiliker.  15  Mich,  314. 


MOTIONS. 

All  motions,  except  motions  for  continuance, 
shall  be  in  writing,  and  filed  with  the  Clerk, 
and  shall  have  indorsed  thereon  the  names  of 
the  parties  and  their  respective  attorneys.  No- 
tice of  such  motions,  and  copies  of  the  affida- 
vits, or  papers  on  which  they  are  based,  shall 
be  served  on  the  opposite  party. 

At  least  two  days'  notice  shall  be  given  of 
the  calling  up  for  argument  of  any  motion. 

King  V.  Harrington,  14  Mich.,  SSB;  Chesebro  v. 
Chesebro,  ^1  Mich.,  506;  McCaslin  v.  Camp.  S6 
Mich.,  390;  Hill  v.  Webber,  50  Mich.,  U2. 

8 

PAPERS  TO  BE  INDORSED  AND  NOT  TO  BE  TAKEN  FROM 

CLERK'S  OFFICE. 

All  pleadings  and  papers  to  be  filed  shall  be 
so  plainly  written  as  to  be  readily  legible,  and 
shall  be  free,  to  all  reasonable  extent,  from  in- 
terlineations and  erasures ;  and  it  shall  be  the 
duty  of  the  Clerk  to  reject  all  papers  delivered 
to  him  to  be  filed  which  are  not  in  conformity 
to  this  rule,  and  which  are  not  properly  in- 
dorsed.    The  Clerk  shall  not  suffer  or  permit 
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any  writ,  pleading,  affidavit,  deposition,  or 
other  paper  whatever  on  file  in  his  office,  to 
be  taken  therefrom  without  the  order  of  the 
court  or  a  judge  thereof  ;  but  parties  interested 
in  anv  siich  mav  inspect  the  same  in  his  office. 

9 

QUIGINAL  WRITS-WHEN  RETURNABLE. 

All  original  writs,  including  capias,  iiiay  be 
issued  in  vacation  or  term,  and  made  returnable 
on  the  first  Tuesday  of  any  month,  and  also  on 
any  day  in  term;  provided,  that  no  such  writ 
shall  be  made  returnable  more  than  three 
months  after  its  date. 

Nash  V.  Mallory,  17  Mich.,  2S2,  382;  Sessina 
Laws  Mich.,  1885,  page  13;  Johnson  v.  Mead,  58 
Mich.,  71;   U.  8.  R.  8.,  8ec.  918. 

10 

BAIL- WHEN  TO  BE  FILED. 

In  suits  commenced  by  capias,  the  marshal 
shall  file  the  appearance  bail  bond  at  the  return 
of  the  capias  ;  and  special  bail  shall  be  filed 
within  twenty  days  after  the  return  day  named 
in  the  writ;  and  the  sureties  may  be  required 
to  justify  according  to  the  usages  of  law. 

In  re  Stephenson,  3$  Mich.,  60;  De  Myer  t. 
McGonegal,  3^  Mich,,  120. 

11 

IF  SPECIAL  BAIL  INSUFFICIENT,  NEW  TO  BE  GIVEN. 

When  special  bail  is  required  to  justify,  and 
the  court  shall  declare  the  same  insufficient,  the 
defendant  shall  immediatelv  ffive  other  sufficient 
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special  bail,  or  his  appearance  bail  shall  be 
liable  on  his  bond,  unless  the  defendant  appear 
and  is  prayed  into  custody. 

12 

PROCEEDINGS  WHEN  SPECIAL  BAIL  NOT  GIVEN. 

When  the  defendant  has  been  taken  on  a 
capias  ad  respondendum^  and  has  given  satis- 
factory appearance  bail,  but  fails  to  appear  and 
give  special  bail,  the  plaintiff  may  proceed  to 
final  judgment;  which  proceedings  shall  not  re- 
lease the  appearance  bail;  and  the  plaintiff  may 
obtain,  in  such  a  case,  a  judgment,  also,  against 
the  appearance  bail,  on  motion,  and  proof  of 
service  of  notice  of  such  motion,  at  least  fifteen 
davs  before  the  motion  is  made. 

U.  S.  R  S.,  Sec.  914. 

13 

JUDGMENT  AGAINST  SPECIAL  BAIL. 

When  special  bail  is  given,  and  an  execution 
against  the  body  has  been  returned  not  found, 
judgment  may  be  rendered  against  such  special 
bail  for  the  amount  of  the  judgment  recovered 
and  costs,  upon  a  motion  in  open  court,  based 
upon  service  of  a  written  notice  to  the  special 
bail  of  at  least  thirty  days. 

Davidson  v.  Taylor,  IS  Wheat,  604;  People  ex 
rel.  V.  Judge  of  Ionia  ('ircuit,  3^  Mich. ,  60;  Dc 
Myer  v.  McGonegal,  S-^  Mich.,  ISO;  Barnum  v. 
Waterbury,  38  Mich.,  280;  Fisli  v.  Barbour.  4$ 
Mich.,  19;  Wilkinson  v.  Nichols,  48  MicK,  354; 
Prior  V   Bodrie,  49  Mich. ,  200. 
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14 

APPEARANCE. 

In  suits  commenced  other  than  by  capias,  the 
defendant  may  appear  by  filing  prsecipe  for 
entry  of  his  appearance  with  the  Clerk,  and 
causing  notice  thereof  to  be  served  on  the  plain- 
tiff or  his  attorney. 

Wood  V.  Dixon,  1  Or.  G.  C,  40I;  French  v. 
Venable.  ^  Gr.  6.  a.  509;  Field  v.  Gibbs,  Pet. 
G.  G..  156;  King  of  Spain  v.  Oliver,  2  Wash.  G. 
C,  4^9;  Wheeler  v.  Wilklns.  19  Mich.,  78;  Bur- 
son  V.  Huntington,  21  Mich.,  415;  Graham  v. 
Spencer,  I4  Federal  Beporta,  60S;  Patterson  v. 
U.  8.,  ^  WJuat.,  222;  Crcighton  v.  Kerr,  20  Wall., 
8;  Bryant  v.  Hendee.  40  Mich.,  543;  Hebel  v. 
Amazon  Ins.  Co.,  S3  Mich.,  40O;  Whitman  v. 
Johnston,  35  Mich.,  436;  Arno  v.  Wayne  Circuit 
Judge,  4^  Mich.,  362;  Woolkins  v.  Haid,  49 
Mich.,  301. 

15 

TIME  AND  MANNER  OF  PLEADING-SERVICE  OF 

PLEADINGS. 

In  all  suits  commenced  by  original  writ,  the 
plaintiff  shall  file  his  declaration  within  twenty 
days  after  the  return  day  of  the  writ.  Within 
ten  days  after  the  time  limited  for  filing  the 
declaration,  the  defendant  may  cause  notice  of 
his  appearance,  or  of  retainer,  to  be  served  on 
the  plaintiff.  The  plaintiff  shall,  within  ten 
days  after  the  time  limited  for  serving  such  no- 
tice, serve  upon  the  party  giving  such  notice  a 
copy  of  the  declaration  filed.  The  defendant^ 
in  suits  so  commenced,  shall  demur  or  plead  to 
the  declaration,  and  serve  a  copy  of  his  de- 
murrer  or  plea  and    notice,  if  any^  upon   the 
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Opposite  party  or  his  attorney,  within  twenty- 
days  after  the  service  of  a  copy  of  the  declara- 
tion. All  subsequent  pleadings,  when  admissi- 
ble in  suits  so  commenced,  as  well  as  in  sait8 
commenced  by  service  of  declaration,  shall  be 
respectively  filed,  and  copies  served  on  the  oppo- 
site party  within  ten  days  each  after  the  other, 
until  issue  in  fact  or  in  law  be  joined.  In  all 
cases  copies  of  pleadings  shall  be  served  within 
the  time  limited  for  filing  the  same,  whether 
suit  is  commenced  by  original  writ  or  other- 
wise. 

Kegel  V.  Schrenkheiser,  S7  Mich.,  175;  Balston 

V.  Cbapin,  49  Mich.,  274;  Bogue  v.  Prentis,  4.7 

Mich.,  m. 

16 

FORMS  OF  DECLARATIONS. 

The  forms  of  declarations  adopted  under  the 
new  English  rules  prior  to  1840,  so  far  as  they 
are  not  inconsistent  with  either  the  statutes  of 
the  United  States  or  the  peculiar  organization 
of  the  circuit  courts,  may  be  used,  or  the  same 
may  be  drawn  according  to  the  forms  hereto- 
fore in  use. 

17 

DECLARATION-INSURANCE  POLICIES— WARRANTIES. 
ETC.— GENERAL  ISSUE— NOTICE. 

In  order  to  avoid  needless  prolixity,  inasmuch 
as  policies  of  insurance  are  generally  issued 
upon  printed  forms,  of  the  contents  of  which 
the  companies  issuing  them  are  fully  advised,  it 
shall  not  be  necessary  hereafter  in  declaring 
upon  such  policies  to  set  forth  specifically  any 


COMMON  LAW    RULEH.  It 

more  than  the  date  and  amount  of  the  policy, 
the  premium  paid  or  to  be  paid,  the  property  or 
risk  insured,  and  the  loss;  and  upon  the  trial 
proofs  may  be  made  in  the  same  wa}^  as  if  the 
declaration  had  set  forth  the  policy  in  full. 
And  in  case  the  company  or  person  issuing  such 
policy  shall  rely,  in  whole  or  in  part,  upon  the 
failure  of  the  plaintiff  to  perform  or  make  sjfood 
any  promise,  representation  or  warranty,  not 
contained  in  such  policy,  but  set  forth  in  any 
other  paper  or  instrument  in  the  hands  of  said 
insurer,  the  notice  under  the  general  issue  shall 
declare  the  saine,  and  indicate  the  l)reach  relied 
on. 

Tliroop  V.  No.  Am.  Fire  Ins.  Co.,  19  Mic7i,  4BS; 
The  Clay  Fire  and  Marine  Ins.  Co.  v.  The  Huron 
Salt  and  Lumber  M'fg  Co.,  SI  Mich.,  4^3;  The 
Home  Ins.  Co.,  etc.,  v.  Curtis,  SB  Mich.,  40B; 
Gay  V.  Famiei-s'  Ins.  Co.,  51  Mich.,  245;  O'Brien 
V.  Ohio  Ins  Co.,  5S  Mich.,  ISS;  Schmidt  v.  Mu- 
tual Fire  Ins.  Co.,  56  Mic/i.,  4SS. 

18 

AMENDMENT  ON  PLEA  OF  NON-JOINDER. 

When  the  defendant  in  any  action  founded 
on  contract  shall  plead  in  abatement  the  non- 
joinder of  any  other  person  as  defendant,  the 
court  in  term  time,  or  the  jud<>fe  in  vacation, 
may,  at  any  time  before  issue  joined  on  such 
plea,  allow  the  ])laintiff,  on  such  terms  as  the 
court  or  judge  shall  prescribe,  to  amend  his 
declaration  by  inserting  therein  the  name  of 
any,  other  person  as  defendant,  and  declaring 
against  him  jointly  with  the  original  defendant. 
The  plaintiff  may  thereupon  take  out  a  writ,  in 
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such  form  as  the  court  or  judge  shall  prescribe, 
which  shall  be  in  the  nature  of  a  summons,  and 
shall  require  the  new  defendant  to  appear  and 
answer  as  defendant  in  the  original  action;  and 
such  writ  shall  be  served  as  in  other  cases. 
Upon  the  return  of  such  writ,  every  person 
named  therein  as  defendant  shall  be  bound  to 
appear  and  answer  with  the  other  defendants, 
in  the  same  manner  as  if  they  had  all  been 
originally  made  parties. 

Widner  v.  W.  U.  Tel.  Co.,  47  Mieh.,  61S. 

19 

DEMURRER  TO  BE  SPEClALr-AMENDMENT  ON 

DEMURRER. 

When  either  party  shall  demur  to  any  plead- 
ing, he  shall  briefly  but  plainly  specify  the  ob- 
jections, in  matters  of  substance  as  well  as 
those  of  form,  upon  which  he  intends  to  rely  on 
the  argument;  and  if  the  pleading  shall  be  ad- 
judged bad  for  any  cause  not  so  specified,  the 
party  pleading,  when  allowed  to  amend  on 
terms,  will  be  permitted  to  do  so  without  costs. 

Dayton  v.  Williams,  B  Doug.,  SI;  Stevens  ▼. 
Osman,  1  Mich..  92,  2  MkIi.,  275;  Tefft  v.  Mc- 
Noah,  9  Mich.,  201;  Teller  v.  Willis.  12  Mich  . 
389;  Mason  v.  Reynolds,  S3  Mich.,  60;  Stoflet  v. 
Marker,  34  Mich.,  SIS;  Robbing  v.  Barron,  S4 
Mich.,  516;  Enright  v.  Hartsig,  ^6  Mich.,  469 ; 
Barton  v.  Gray,  4^  Mich.,  164;  In  re.  Directors 
Long  Island  R.  R.  Co.,  19  Wend.,  37. 
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20 

PLEAS  IN  ABATEMENT  OR  TO  THE  JURISDICTION. 

Except  in  cases  commenced  by  the  filing  of  a 
declaration,  pleas  in  abatement  or  to  the  juris- 
diction, and  all  other  dilatory  pleas,  shall  be 
tiled  without  any  rule  for  a  special  or  general 
special  imparlance,  within  ten  days  after  filing 
and  service  of  declaration. 

Gilbert  v.  Hanford,  IS  Mich.,  4O;  Swartwout 
V.  Mich.  Air  Line  R.  R;  Co..  U  Mich  .  389;  Hin- 
man  V.  Eakins.  ^6  Mich..  80;  Row.  Stat.,  7'291; 
Findley  v.  The  People,  1  Mich.,  234;  Belden  v. 
Laing,  8  Mich. ,  600;  Perrin  v.  Lepper,  34  Mich. , 
292;  Heyman  v.  Covell,  36  Mich. ,  167;  SuUings 
V.  Goodyear  D.  V.  Co..  36  Mich.,  313;  Dubois  v. 
Hutchinson.  40  Mich.,  262;  Carew  v.  Matthews, 
41  Mich.,  676;  Mitchell  v.  Chambers,  43  Mich., 
160;  Munn  v.  Hayes,  46  Mich, ,  I40;  Campbell  v. 
Sherman,  49  Mich.,  634;  East  v.  Cain,  49  Midi  , 
473. 

21 

GENERAL  ISSUE. 

The  general  issue  may  be  made  in  the  follow- 
ing form  :  "The  defendant  comes  and, demands 
a  trial  of  the  matters  set  forth  in  the  plaintiff's 
declaration;"  and  the  form  of  a  demurrer  may 
be  as  follows:  "The  said  defendant  says  that 
the  said  declaration  is  not  sufficient  in  law," 
showing  the  special  cause  of  demurrer,  if  any; 
and  a  joinder  in  demurrer  may  be  made  as  fol- 
lows: "The  plaintiff  says  that  the  said  declara- 
tion is  sufficient  in  law." 

Myers  v.  Carr,  12  Mich..  63;  Tafl  v.  Hosmer, 
U  Mich,,  309;  Gilbert  v.  Hanford,  13  Mich  ,  40; 
Ingalls  V.  Eaton,  26  Mich.,  32;  Miller  v.  Finley, 
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Jr.,  SO  Mich..  ^49;  Wilson  et  al.  v.  Wagar,  96 
Mich.,  452;  Rawson  v.  Finlay,  £7  Mich..  gG8/ 
Hill  V.  Callaghan,  SI  Mich.,  J^4;  L.  8.  B'ld'g  Co. 
V.  Thompson,  32  Mich..  293;  Osborn  v.  Lovell, 
36  Mich..  246;  Gott  v.  Brigham.  41  Mich.,  227; 
Briggs  V.  Milburn,  40  Mich..  512;  Bosman  r. 
Akeley,  39  Mich..  710;  Clark  v.  Field,  4^  Mich.. 
342;  Denver  v.  White  River  L.  and  B.  Co.,  6t 
Mich. ,  472. 

22 

AMENDMENT  OF  PLEADINGS. 

1.  The  plaintiff  may  at  any  time  before  the 
default  for  not  replying  to  a  plea  or  a  demurrer 
shall  be  entered,  amend  his  declaration  ;  and 
thereafter  either  party  may,  before  default  for 
not  answering  shall  be  entered,  amend  the 
pleading  to  be  answered.  If  the  pleading  be 
such  as  does  not  require  to  be  answered,  it  may- 
be amended  under  this  rule  only  within  ten  days 
after  filing  the  same.  The  respective  parties 
may  amend  under  this  rule  of  course  and  with- 
out costs,  but  shall  not  be  entitled  so  to  amend 
more  than  once.  Under  this  rule  new  counts, 
pleas  or  notices  may  be  added. 

2.  No  rule  to  amend  shall  be  required,  but  a 
copy  of  the  amended  pleading  or  notice,  in- 
dorsed "  amended  narr,"  "  plea,"  "  notice,"  etc. 
(as  the  case  may  be),  shall  be  filed  and  served, 
with  a  notice  that  the  same  is  a  copy  of  the 
pleading  or  notice  as  amended.  And  the  time 
to  plead  or  answer  shall  be  from  the  day  of  ser- 
vice of  such  copy  of  the  amended  pleading. 

U.  S.  V.  Hool,  1  Or.  G.  C,  116;  Marsteller  v. 
McLean,  2  Or..  C.  C,  8;  U.  S.  Bank  v.  Roberts, 
2  Or.  0.  C,  15 ;  3  Or.  O.  O.  353;    Matheson's 


_-- 
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Adm'r  v.  Grant's  Adm'r,  2  How.,  263;  Nelson  v. 
Barker,  S  McLean,  S79 ;  Smith  v.  Jackson,  / 
Paine,  486;  Randolph  Ex'r  v.  Barrett  Ex'r,  16 
Pet.,  138;  Wilson  v.  Bamum,  1  WaU.  C.  C,  363; 
Clark  Ex'r  v.  Lohrer  Ex'r.  1  W.  &  M.,  368; 
Fielder  v.  Carpenter,  2  W.  iSb  M.,  211;  People  ex 
rel.  Drew  v.  Judges  Washtenaw  Circuit,  1  Doug., 
434;  People  ex  rel.  Hensler  v.  Judge  Wayne 
Circuit,  13  Mich.,  206;  Ripley  v.  Davis,  16  Mich., 
75;  Final  v.  Backus.  18  Mich.,  218;  Tupper 
Adm'r  V.  Kilduff,  26  Mich.,  394;  Borden  v.  Clark, 
26  Mich.,  410;  Polhemus  v.  Ann  Arbor  Savings. 
B'k,  27  Mich.,  44;  People  ex  rel.  Gorman  v. 
Judge  Newaygo  Circuit,  27  Mich.,  138;  Long  v. 
Judge  Wayne  Circuit,  27  Mich.,  164;  D.  H.  &  I. 
R.  R.  Co.  V.  Forbes,  30  Mich.,  165;  West  v. 
Smith,  101  U.  8.,  263;  Hopkins  v.  Briggs,  41 
Mich.,  175;  McLaughlin  v.  Wilks,  4J2  Mich.,  513; 
Ruggles  V.  National  Bank,  43  Mich.,  192;  Cook 
V.  Perry,  43  Mich.,  623;  Berrien  Co.  Treasurer  v. 
Bunbury,  44  Mich.,  79;  Chapman  v.  Colby,  47 
Mich.,  4^;  Neemarck  v.  Schwartz,  51  Mich.,  466;- 
Gay  V.  Farmers'  Ins.  Co.,  51  Mich.,  246. 

23 

BILLS  OF  PARTICULARS. 

1.  In  cases  in  wliich  the  defendant  is  enti- 
tled to  demand  a  bill  of  particulars,  the  plain- 
tiflf  shall  file  and  serve  such  bill,  unless  it  lias 
been  already  filed  and  served,  on  being  served 
with  a  notice  requiring  the  same.  And  the 
defendant  shall  have  like  time  to  plead  after- 
receiving  the  bill  of  particulars,  to  which  he 
was  entitled  at  the  time  of  serving  such  notice. 

2.  If  the  plain tiflF  shall  unreasonably  neg- 
lect to  furnish  a  bill  of  particulars,  or  if  the 
bill  of  particulars  delivered  be  insufficient,  the- 
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court  may,  in  its  discretion,  non-suit  the  plain- 
tiff, allow  farther  time  to  furnish  it,  or  require 
a  more  particular  bill  to  be  delivered. 

8.  In  cases  where  it  is  competent  for  the 
plaintiff  to  call  upon  the  defendant  for  a  bill 
of  the  particulars  of  his  set-off,  the  defendant 
•hall  file  and  serve  such  bill,  unless  already 
filed  and  served,  on  the  written  request  of  the 
plaintiff  or  his  attorney ;  and  in  case  it  be  not 
filed  and  served  within  thirty  days  after  sach 
request,  the  court  may  exclude  all  testimony 
touching  it. 

Williams  v.  Sinclair,  3  McLean,  289;  Ches.  & 
O.  Canal  Co.  v.  Knapp,  9  Pet.  5%1;  Pres.,  etc., 
of  U.  8.  Bank  v.  Lyman,  1  Bl.  G.  (7.,  297  ;  Bai- 
ley V.  Sutton.  1  Or.  6*.  C7.,  551;  Davis  v.  Free- 
man, 10  Mich.,  188;  Kelly  v.  Waters,  31  Mich., 
Ji04;  Mason  v.  School  District,  ^4  Mich.,  228; 
Bennett  v.  Smith,  ^  Mich.,  211;  Ferguson  v. 
Milliken,  ^  Mich.,  Ul;  Cicotte  v.  Wayne  Co., 
U  Mich.,  7U;  Peterson  v.  Tilden,  U  Mich.,  168; 
Cummins  v.  Wilcox,  47  Mich.,  501;  Boatz  v. 
Berg,  61  Mich.,  8. 

24 

DEFAULTS. 

If  either  party  shall  make  default  in  filing 

and  serving  any  pleading  or  notice  within  the 

time  limited  by  rule,  the  opposite  party  may 

have  his  default  entered  in  the  common  rule 

book. 

Thompson  v.  Thomas,  11  Mich.,  274;  Wells  v. 
Walsh,  26 Mich.,  3U;  Denison  v.  Smith,  33  Mich., 
166;  Bogue  v.  Granger,  47  Mich.,  124;  Ellis  v. 
Fletcher,  40  Mich..  321;  Elliott  v.  Farwell,  44 
Mich.,  186;  Woolkins  v.  Haid,  49  Mich.,  301. 
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26 

PLAINTIFF  NOT  BOUND  TO  ACCEPT  PLEA  AFTER 
DEFAULT,  EXCEPT,  ETC. 

The  defendant's  default  being  duly  entered, 
the  plaintiff  shall  not  be  bound  afterwards  to 
accept  a  plea,  unless  the  defendant  as  soon  as 
he  shall  know  that  the  default  has  been  enter- 
ed, shall  serve  an  affidavit  of  merits,  plead 
issuably,  and  pa}^  or  tender  the  costs  of  the 
default. 

Miller  v.  Wayne  Circuit  Judge,  39  Mich.,  375. 

26 

DEFAULTS,  HOW  MADE  ABSOLUTE— REFERENCE  TO 

CLERK  OR   JURY-ASSESSMENT  AFTER 

PLEA  WITHDRAWN. 

The  party  in  whose  favor  default  may  have 
been  entered  in  terra  or  in  vacation,  may  at  any 
time,  after  four  days  in  term  shall  have  inter- 
vened, or  if  entered  in  term  time,  then  at  any 
time  after  the  expiration  of  four  days  there- 
after, or  in  such  other  time  as  may  be  ordered 
by  the  court,  have  a  rule  entered  in  the  com- 
mon rule  book  to  make  such  default  absolute, 
and  for  such  judgment  as  the  part}'  is  entitled 
to  by  reason  of  the  default.  If  such  default 
be  taken  by  plain tiflE  for  want  of  plea,  lie  may, 
by  said  rule,  in  cases  where  it  is  competent, 
make  reference  to  the  clerk  to  assess  the  dam- 
ages ;  and  in  other  cases  said  rule  shall  direct 
that  the  assessment  be  made  by  a  y^vy.    When 

2 
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a  plea  is  withdrawn  the  case  shall  stand  as  on 
default  absolute,  and  damages  may  be  assessed 
at  SLuy  time  tliereafter. 

Prentis  v.  Spalding.  $  Doug.,  84;  O'Flynn  v. 
Holmes,  8  Mich.,  96;  Wilcox  v.  Sweet.  £4  MleFt., 
365;  Howard  v.  Tomlinson,  Si7  Mich.,  168;  Ma- 
son V.  Reynolds,  33  Mich.,  60;  Watson  v.  Hinch- 
man,  41  Mich..  716;  Whittemore  v.  Stephens,  48 
Mich.,  673;  Woolkins  v.  Haid,  49  Mich.,  £99; 
EowelVs  Annotated  Statutes,  Sec.  7646  et  seq.;  See. 
7668  et  seq. 

27 

AFFIDAVIT  OF  PARTNERSHIP. 

In  all  actions  brought  by  persons  claiming 
as  partners,  or  by  foreign  corporations,  the 
plaintiflEs  may,  at  the  time  of  filing  their  dec- 
laration, cause  to  be  filed  with  the  clerk  an 
aflSdavit  stating  that  the  plaintiffs  were  the 
persons  composing  such  partnership,  or  existed 
as  such  foreign  corporation  under  the  laws  of 
some  other  State,  territory,  or  country  to  be 
specified,  at  the  time  tlie  contract  in  question 
was  made,  or  tlie  cause  of  action  accrued,  and 
serve  a  copy  thereof  on  the  defendant  or  his 
attorney  with  such  declaration,  which  service 
may  be  made  and  proved  in  like  manner  with 
that  of  the  declaration ;  and  such  affidavit 
shall  be  prima  fcbcie  evidence  of  such  exist- 
ence of  such  partnership  or  corporation ;  pro- 
vided^ however^  that  if  the  defendants,  or  any 
of  them,  shall  make  and  file  with  their  plea  a 
counter  affidavit  stating  that  he  or  they  have 
reason  to  believe,  and  do  believe,  that  such 
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partnersliip  or  corporation  did  not  exist  as  set 
forth  in  tne  plaintiffs'  affidavit,  it  shall  be  in- 
cumbent on  the  plaintiffs  to  prove  such  part- 
nership or  corporation. 

28 

EXECUTION   OF  WRITTEN   INSTRUMENT   ADMITTED    IF 

NOT  DENIED  ON  OATH. 

Upon  the  plea  of  the  general  issue  in  an  ac- 
tion upon  any  written  instrument,  under  seal 
or  witliout  seal,  the  plaintiff  shall  not  be  pnt 
to  the  proof  of  the  execution  of  the  instru- 
ment or  the  handwriting  of  the  defendant, 
unless  the  defendant  or  some  one  in  his  be- 
half shall  file  and  serve  a  copy  of  an  affidavit 
denying  the  same,  and  this  rule  shall  apply  in 
actions  brought  against  indorsers  as  well  as 
other  parties,  and  shall  also  apply  in  favor  of 
a  defendant  in  cases  where  claims  by  way  of 
set-off  are  insisted  upon  by  liim.  Such  affida- 
vit shall  be  filed,  when  by  the  defendant,  with 
the  plea,  and  when  by  the  plaintiff,  within  ten 
days  after  service  of  the  specific  set-off  claim- 
ed ;  but  the  court  may,  upon  proper  showing, 
enlarge  the  time  for  filing  such  affidavit. 

Pegg  V.  Biddleman,  5  Mich.,  26;  Hoard  v. 
Little,  7  Jlfic/*.,  458;  10  Mich.,  113;  Biirson  v. 
Huntington,  SI  Mich.,  ^15;  Hunter  v.  Parsons, 
es  Mich.,  96;  Gibbs  v.  Linabury,  SS  Mich.,  479; 
Spicer  v.  Smith.  SS  Mich..  96;  MeCormick  v. 
Bay  City,  es  Mich.,  451;  Clay  F.  &>  M.  Ins.  Co. 
V.  Huron  Salt  &  Lumber  M'f'g  Co.,  31  Mich., 
346;  Thomas  v.  Clark.  ^  McLean,  194;  Pratt  v. 
Willard,  6  McLean,  27;  Benedict  v.  Maynard,  6 
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McLean,  21;  Hunley  v.  Willis.  5  Part.,  167; 
Pickering  v.  Pulsifer,  4  Oilman,  82 ;  Frye  v. 
Menkins,  15  III.,  339;  Punsley  v.  Morrison.  7lnd., 
S56;  Hoefgar  v.  Harrison,  7  Ind.,  594;  Somers  v. 
Harris,  16  Ohio,  262;  Kenton  Ins.  Co.  v.  McClel- 
lan,  43  Mich.,  564;  Mills  v.  Bunce,  S9  Mich.,  S64; 
Anderson  v.  Walter,  34  Mich.,  113;  Wren  v. 
McLaren.  48  Mich.,  197;  McRobert  v.  Crane,  49 
Mich.,  484;  Simon  v.  Home  Ins.  Co.,  58  Mich., 
278;  Ames  v.  Quimby,  106  U.  S,,  342. 

29 

COMMISSIONS. 

Commissions  to  take  the  depositions  of  wit- 
nesses residing  without  the  district,  or  more 
than  one  hundred  miles  from  the  place  of 
trial,  may  issue  in  all  cases  where  necessary 
when  any  case  is  at  issue,  or  in  default,  by 
consent  of  the  parties  in  writing,  or  by  or- 
der of  the  court  in  term,  or  of  a  judge  there- 
of in  vacation. 

The  interrogatories  to  be  attached  to  such 
commission  shall  be  settled  by  a  judge  or  com- 
missioner of  this  court,  and  the  proceedings 
upon  the  settlement  of  such  interrogatories, 
and  upon  the  execution  and  return  of  such 
commission  shall  conform  in  all  respects  to  the 
practice  of  the  courts  of  this  State. 

Wellfordv.  Miller,  1  Or.  0.  0.,  4^5;  Dunlaps 
V.  Monroe,  1  Or  0.  0.,  536;  Irving  v.  Sutton.  / 
Or.  C.  C,  676;  Gustine  v.  Ringgold,  4  Oi\.C.  C, 
191;  FrevaU  v.  Bache,  Adm'r.  5  Or.  0.  0.,  46S; 
Vanstophorst  v.  Maryland,  2  Ball.,  40I;  Cun- 
ningham v.  Otis,  1  GaU.,  166;  U.  8.  v.  Parrott, 
1   McAl.,  447;  Peters  v.   Prevost,  1  Paine,   67; 
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Keene  v.  Meede,  Ex'r,  3  Pet.,  1;  Stein  v.  Bow- 
man, IS  Pet.,  209;  Lessee  of  Rhoades,  etc.,  v. 
Selin,  4  Wash.  G.  (7.,  716;  Randall  v.  Venable, 
17  Fed.  Rep.,  16S;  Warren  v.  Younger,  18  Fed. 
Rep.,  869;  TJ.  S.  v.  Pings.  4  Fed.  Rep.,  7U;  Gart- 
side  Coal  Co.  v.  Maxwell,  20  Fed.  Rep.,  187; 
Biays  v.  Merrihew,  S  Johns.,  261. 

30 

DEPOSITIONS. 

It  sliall  be  the  duty  of  the  clerk  to  open 
and  file  all  depositions  in  open  court  as  soon 
as  they  are  received,  and  to  give  immediate 
notice  thereof  to  botli  parties. 

All  objections  of  form  to  such  depositions 
shall  be  deemed  to  be  waived  unless  the  same 
shall  be  filed  in  writing  and  served  on  the 
opposite  party  within  five  days  after  receiving 
sncli  notice. 

Depositions  taken  during  the  session  of  the 
jury  will  be  suppressed  on  motion,  unless  the 
opposite  party  has  appeared  and  cross-exam- 
ined. 

U.  8.  V.  One  Case  of  Hair  Pencils,  1  Paitie, 
400;  Hosey  v.  White  Pigeon  Beet  Sugar  Co.,  1 
Doug.,  193,  4  Mich.,  564;  Facey  v.  Otis.  11  Mich., 
213;  Angell  v.  Rosenbury,  12  Mich.,  241;  Cook 
V.  Bell,  18  Mich..  387;  Parsons  v.  Dickinson,  23 
Mich.,  66. 

31 

NOTICES  OF  TRIAL. 

Notices  of  trials  of  all  civil  issues  of  fact, 
and  of  the  heai-ing  of  all  appeals  from  the 
District  Court,  sliall  be  served  at  least  fourteen 
days  before  the  first  day  of  the  term  of  court 
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at  which  the  trial  is  intended  to  he  had.    Issues 

of  law  may  be  brought  on  at  any  time  upon 

five  days'  notice.     Notice  of  the  trial  of  issues 

of  fact  in  cases  removed  from  a  State  court 

before  the  first  day  of  a  term  may  be  served 

at  any  time  fourteen  days  before  a  copy  of  the 

record  is  required  to  be  entered  in  this  court. 

SmaU  V.  Edrick,  5  Wend.,  1S7;  Dousman  v. 
O'Malley,  1  Doug.,  460;  Storey  v.  Child,  2  Mich,, 
107;  Brushaber  v.  Stegemann,  BS:  Mich.,  199; 
Greenwood  School  District  v.  St.  Clair  Circuit 
Judge,  41  Mich.,  5Jf9;  Cook  v.  Derby,  43  Mich., 


32 

NOTES  OF  ISSUE. 

In  all  civil  cases  where  a  party  or  attorne\' 
desires  that  a  case  may  be  placed  on  the  docket 
for  any  term,  for  trial  or  argument,  he  shall 
file  with  the  clerk  the  proper  note  of  issue  at 
least  eight  days  before  the  commencement  of 
such  term.  Such  note  of  issue  shall  state  the 
names  of  the  parties  and  their  attorneys,  and 
the  class  of  the  docket  to  which  the  case  be- 
longs. 

CALENDARS,  HOW  MADE  UP. 

Previous  to  each  term  the  clerk  shall  pre- 
pare a  calendar  of  civil  cases  for  said  term, 
and  cause  the  same  to  be  printed. 

Appeal  cases  shall  be  entered  under  the 
head  of  "Appeal  Cases  "  in  the  order  of  filing 
the  appeal  in  each  case,  and  shall  stand  first 
/      upon  the  docket. 
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All  cases  in  which  issues  of  fact  have  been 
joined,  and  notes  of  issue  tiled,  shall  be  sep- 
arately arranged  nnder  the  head  of  "  Issues  of 
Fact,"  in  the  order  of  the  file  numbers. 

34 

INQUESTS. 

The  plaintiff  in  any  action  of  covenant,  debt, 
or  assumpsit,  on  money  bonds,  promissory 
notes,  or  bills  of  exchange  commenced  here- 
after, at  issue  as  well  as  default,  may  have  the 
same  called  out  of  its  order  on  the  calendar, 
and  an  inquest  taken  and  judgment  rendered 
thereon  at  the  opening  of  the  court  on  any 
day  of  the  term  after  the  first,  in  all  cases 
where  parties  are  sued  in  their  individual  ca- 
pacity ;  unless  the  defendant,  or  his  attorney 
shall,  before  the  first  day  of  the  term,  have 
filed  an  affidavit  of  merits,  and  served  a  copy 
thereof  on  plaintiff's  attorney ;  provided  the 
intention  of  the  plaintiff  to  take  an  inquest 
under  this  rule  be  expressed  in  the  notice  of 
trial. 

Gurney  v.  Hoge,  6  Blotch. ,  499;  Cromwell  v. 
Van  Rensselaer,  3  Cow.,  346;  Fitzhugh  v.  Truax, 
1  Hm,  644;  Meech  v.  Calkin,  4  Hill,  634;  Philips 
V.  Blague,  S  Johnn.y  14I;  Robb  v.  lAofleX,  3  Johns. , 
£58;  Briggs  V.  Briggs,  3  Johns.,  449;  Connor  v. 
Titus,  6  Johns.,  366;  Wilkes  v.  Hotchkiss,  6 
Johns. ,  360 ;  Geib  v.  Icard,  11  Johns. ,  8S;  Brown 
V.  St.  John,  19  Wend.,  617;  Brownell  v.  Marsh, 
iS  Wend.,  636;  Brown  v.  Cowel,  2  Doug.,  43$; 
People  ex  rel.  Begole  v.  Judge  Ionia  Circuit,  3£ 
Mich.,  61;  Grand  Kapids  Furniture  Co.  v.  Bum- 
ham,  34  Midi.,  29;  Wells  v.  Booth,  36  MicJi.,  4^4. 
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36 

MOTIONS  FOR  CONTINUANCE. 

No  motion  for  the  continuance  of  a  cause 
sliall  be  heard  after  tlie  first  day  in  term, 
unless  a  sufficient  excuse  is  shown  for  the 
delay.  And  on  every  application  by  a  party 
for  the  continuance  of  a  cause  for  the  absence 
of  a  witness,  the  party  so  applying  shall  state, 
in  addition  to  the  usual  requisites,  the  facts 
which  he  expects  to  prove  by  the  absent  wit- 
ness, and  shall  also  state  with  particularity  the 
diligence,  he  has  used  to  procure  his  attend- 
ance. In  case  it  is  admitted  by  the  opposite 
party  in  a  civil  cause  that  the  witnesses  named 
would,  if  placed  on  the  stand,  testif}^  as  stated 
in  such  affidavit,  the  motion  for  a  continuance 
shall  be  denied,  unless  the  court,  for  the 
furtherance  of  justice,  shall  deem  a  continu- 
ance necessary. 

Smith  V.  Potts,  1  Gr.  C.  C,  12S;  ManDing  v. 
Jameeson,  1  Cr.  C.  C,  S85;  Norwood  v.  Sutton, 
1  Gr.  G.  G.,  3^7;  Woods  v.  Young,  1  Cr.G.  C, 
846;  Union  B'k  of  Georgetown  v.  Riggs.  S  Ch\ 
G.  C,  e04;  Higgs  v.  Heugh,  S  Or.  G,  C,  14e; 
Fowle  V.  Bowie,  3  Or.  G.  0.,  36£;  Syme's  Lessee 
V.  Irvine,  2  DaU,,38S;  Smith  v.  Barker,  3  Day, 
280;  Anonymous,  3  Bay,  308;  Read  v.  Haynie, 
Hemp..  700;  Warburton  v.  Aken,  1  McLean, 
460;  Stedman  v.  Hamilton.  4  McLean,  538; 
Henderson  v.  "Wayne  Circuit  Judge,  40  Mich., 
244;  People  v.  Anderson,  53  Mick.,  60. 
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36 

PLAINTIFF   MAY    DISCJONTINUE    AGAINST    ANY 

DEFENDANT. 

When  an  action  founded  on  contract  is 
bronght  against  several  persons,  the  plaintiff 
may,  at  any  time  before  the  final  submission 
of  the  cause,  be  allowed  to  discontinue  as 
against  any  of  the  defendants,  upon  the  pay- 
ment of  costs  to  them,  as  in  case  of  non-suit, 
and  on  such  other  terms  as  the  court  shall 
direct;  and  the  plaintiff  may  thereupon  amend 
his  declaration,  and  proceed  against  the  other 
defendants  in  like  manner  as  if  the  action  had 
been  originally  brought  against  them  alone. 

Wlnslow  V.  Herrick,  9  Mich.,  380;  Yawkey  v. 
Richardson.  9  Mich.,6S9;  Andre  v.  Fitzhugh,  1» 
Mich.,  98;  Ballou  v.  HiH,  S3  Mich,,  60;  Ander- 
son V.  Robinson,  38  Mich. ,  J^7;  Cook  v.  Perry, 
43  Mich,,  6£3;  Callam  v.  Barnes,  44  Mich.,  693; 
Munn  V.  Hajrnes,  4^  Mich.,  I40;  Howe  v. 
Lemon,  47  Micfi.,  544;  Merchants  Bank  v.  Schu- 
lenberg.  54  Mich.,  52;  Holcomb  v.  Holcomh, 
^23  Fed  Rep.,  781. 

37 

STENOGRAPHERS. 

Whenever  either  party  to  a  civil  action 
shall  desire  a  shorthand  report  of  the  testi- 
mony or  of  any  proceedings  therein,  and  tlie 
court  shall  deem  tlie  cause  a  fit  one  to  be 
reported,  the  court  will  direct  full  phono- 
graphic notes  of  the  same  to  be  taken,  and  to 
be,  if  desired  by  the  parties  to  said  cause,  or 
by  the  court,  forthwith  fairly  transcribed,  the 
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charges  for  the  taking  of  said  phonographic 
notes,  or  any  transcription  thereof,  to  be  fixed 
by  the  court,  and  forthwith  to  be  paid  under 
the  order  of  the  court,  by  tlie  party  request- 
ing the  same,  or  by  both  parties,  equally", 
when  such  transcription  shall  be  desired  by 
the  court,  or  by  both  parties. 

Said  cliarges  for  such  notes  and  transcrip- 
tions shall  be  allowed  and  taxed  in  the  bill  of 
costs  in  said  cause,  as  proper  disbursement. 

i?.  8. ,  Sec.  918;  The  E.  Luckenback,  IS  Fed. 
Rep.,  8J^7;  Dickinson  v.  Seaver,  J^,  Mkh.y  6S4, 

38 

MOTIONS  FOR  NEW  TRIAL. 

Motions  for  new  trial,  with  the  reasons  on 
which  they  are  founded,  shall  be  made  within 
two  daj^s  after  the  rendition  of  the  verdict,  in 
the  case  of  a  trial  by  jury ;  and  where  the 
cauee  has  been  tried  by  the  court,  two  days 
after  the  decision  of  the  court. 

People  V.  Bay  County  Circuit  Clerk,  IJ^,  Mich., 
169;  People  v.  Judge  Wayne  Circuit,  SO  Mich., 
220;  Mabley  v.  Judge  of  Superior  Court,  Detroit. 
42  Mich.,  SI;  Alderman  v.  Montcalm  Circuit 
Judge,  41  Mich. ,  560, 

39 

MOTIONS  IN  ARREST  OF  JUDOMENT. 

Motions  in  arrest  of  judgment  shall  be 
made  within  the  same  time  as  motions  for 
new  trial,  except  when  a  motion  for  a  new 
trial  has  been  interposed  and  overruled ;  and 
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then  within  two  days  after  the  motion  is  over- 
ruled. 

40 

WRITS  OF  EXECUTION. 

Writs  of  execution  or  final  process  may  be 
made  returnable  like  mesne  process,  on  the  first 
Tuesday  of  any  month,  or  any  day  in  term, 
but  such  writs  shall  not  be  returnable  in  less 
than  twenty  nor  more  than  ninety  days  from 
the  date  of  issuing  the  same.  In  the  levy  and 
advertisement,  as  well  as  on  all  sales  of  real  or 
personal  estate  hereafter  to  be  had  by  virtue 
of  said  writs  of  execution  issuing  out  of  this 
court,  the  proceedings  thereon  sliall  in  all 
respects  be  in  conformity  with  the  laws  of  the 
State  of  Michigan  and  the  practice  of  the 
courts  of  said  State,  and  tlie  parties  to  such 
execution  shall  be  entitled  to  the  same  rights 
and  privileges  given  to  them  by  virtue  of  the 
laws  and  practice  aforesaid,  the  marshal  and 
liis  deputies  performing  all  the  duties  incum- 
bent on  the  sheriff  and  his  deputies  under  said 
laws  and  practice. 

Beers  v.  Haughton,  1  McLean,  2£6;  Beers  v. 
Haughton,  9  Pet..  S29;  Lane  v.  Townsend,  Ware, 
286;  Wyman  v.  Southard,  10  Wheat ,  1;  U.  S. 
Bank  v.  Halstead,  10  Wheat,,  51;  Wills  v.  Chan- 
dler, ^  Fed.  TUp.,273;  Sea.  Laws  Midi.,  188S,p.  52; 
Quackenbush  v.  Henry,  J^  Mich.,  75;  Geney  v. 
Maynard,  44  Mich.,  578;  At  wood  v.  Bearss,  45 
Mich.,  469;  Stilson  v.  Gibbs,  46  Mtch.,  215;  Rob- 
inson V.  Bennett,  50  Mich..  560;  Vroman  v. 
Thompson,  51  Mich.,  453;  U.  8.  Bev.  Stat.,  Sees. 
914,  918. 
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41 

SELECTION  OF  JURORS. 

The  clerk  and  the  commissioner  appointed 
for  that  purpose  shall,  at  least  thirty  days  be- 
fore the  commencement  of  the  fall  term  of 
court  in  each  division  of  the  district,  in  each 
year,  select  not  less  than  five  hundred  persons 
from  different  parts  of  the  proper  division  of 
the  district,  who  shall  be  citizens  of  Micliigan 
qualified  to  serve  as  jurors,  to  act  as  such  for 
the  ensuing  year,  and  the  names  of  such  per- 
sons shall  be  placed  in  a  box,  to  be  kept  under 
lock  and  key  by  the  clerk. 

At  least  twenty  days  before  each  term  the 
clerk  and  marshal  shall,  in  the  presence  of  the 
district  attorney,  or  in  the  absence  or  inability 
of  either  of  such  officers  to  serve,  then  his 
deputy  or  assistant,  impartially  and  without 
prejudice  or  favor,  draw  out  of  the  box  the 
names  of  such  number  of  persons  as  grand 
jurors,  and  also  the  names  of  such  number  of 
persons  as  traverse  jurors,  as  the  venire  which 
shall  be  issued  shall  command  the  marshal  to 
summon. 

Such  persons  so  drawn  to  serve  as  grand  or 
traverse  jurors  shall  be  summoned  by  the  mar- 
shal or  his  duly  qualified  deputies,  in  person, 
or  by  letter  directed  to  the  place  of  residence 
of  the  juror,  and  the  venire  shall  be  returna- 
ble at  such  day  in  the  term  and  on  such  hour 


COMMON   LAW  BULE8.  29 

in  the  day  as  the  judge  directing  it  shall 
designate. 

A  list  of  the  drawn  jurors  shall,  on  the  day 
of  the  drawing,  be  filed  by  the  clerk  in  his 
office,  subject  to  the  inspection  of  the  parties 
interested  in  the  same.  A  list  of  the  persons 
whose  names  are  placed  in  the  box,  as  above 
provided,  shall  also  be  kept  on  file  in  the 
clerk's  office,  and  no  person  shall  be  drawn  or 
serve  as  a  juror — except  talesmen  in  a  particu- 
lar case — whose  name  does  not  appear  upon 
eiicli  list. 

The  clerk  shall  also  keep  a  list  of  jurors 
attending  at  any  term  of  this  court,  alphabet- 
ically arranged,  which  shall  be  present  at  the 
drawing,  and  if  the  name  of  a  juror  who  shall 
have  attended  as  such  within  one  year  shall 
be  drawn,  a  minute  of  such  fact  shall  be  en- 
tered, the  name  destroyed  and  another  name 
drawn. 

B.  8.,  See.  800,  et  geg.;  1  Sup.  B.  S.,  J^7;  U. 
S.  V.  Douglass,  S  Blatch.,  S08;  U.  8.  v.  Reed,  2 
Blatcli.,  436;  Alston  v.  Manning,  Chase,  460,  4 
McLean,  106 ;  U.  S.  v.  Wilson,  6  McLean,  604, 
IS  Wall.,  4^4;  U.  8.  V.  Collins,  1  Wood»,  499;  U. 
8.  V.  Hammond,  2  Woods,  197. 
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DRAWING  OF  JURORS. 

The  drawing  of  jurors  shall  be  conducted 
as  follows : 

1.  The  clerk  sliall  sliake  the  box  contain- 
ing the  names  of  jurors  selected  and  placed 
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tlierein  as  specified  in  rnle  41,  so  as  to  mix  the 
slips  of  paper  upon  which  said  names  are 
written  as  inucli  as  possible. 

2.  The  mai^shal  shall  then  publicly  draw 
out  of  said  box  so  many  of  said  slips  of  paper 
containing  such  names  as  shall  be  necessary 
for  grand  jurors,  and  so  many  as  shall  be 
necessary  for  petit  jurors,  as  specified  in  rule 
41. 

3.  A  minute  of  the  drawing  sliall  be  kept 
by  the  clerk,  in  which  shall  be  entered  the 
name  contained  on  every  slip  of  paper  so 
drawn,  before  any  other  slip  shall  be  drawn. 

4.  If  after  drawing  the  whole  number 
required  for  grand  or  petit  jurors  the  name  of 
any  person  shall  appear  to  have  been  drawn 
who  is  dead,  or  become  insane,  or  who  has 
permanently  removed  from  the  district,  to  the 
knowledge  of  any  of  the  attending  oflScers, 
an  entry  of  such  fact  shall  be  made  in  the 
minutes  of  the  drawing:,  and  the  slip  of  paj^er 
containing  such  name  shall  be  destroyed. 

5.  Another  name  shall  then  be  drawn  in 
place  of  that  contained  on  the  slip  of  paper  so 
destroyed,  which  shall,  in  like  manner,  be 
entered  on  the  minutes  of  the  drawing. 

6.  The  same  proceedings  shall  be  had  as 
often  as  may  be  necessary  until  tlie  whole 
number  of  lurors  reauired  shall  have  been 
drawn. 

7.  The  minutes  of  the  drawing  shall  then 
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be  signed  by  the  clerk  and  tlie  attending 
officers,  and  filed  in  the  clerk's  office,  as 
required  by  rule  41. 

8.  Separate  writs  of  venire  facias  for  the 
summoning  of  the  persons  so  drawn  for  grand 
jarors,  and  of  those  drawn  for  petit  jurors, 
shall  be  forthwith  issued  by  the  clerk  and 
delivered  to  the  marshal  of  the  district. 
Separate  lists  of  the  names  of  the  persons  so 
drawn,  specifying  their  places  of  residence, 
shall  also  be  prepared  by  the  clerk  and  deliv- 
ered to  the  marshal,  together  with  the  said 
writs. 

R.  8.,  Sec.  800  et.  9eq. 
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OATHS  AND  AFFIDAVITS. 

Jurats  and  affidavits  to  be  used  in  this  court 
may  be  verified  before  the  clerk  of  any  court 
of  record,  or  before  any  notary  public,  pro- 
vided, however,  that  when  such  clerk  or 
notary  is  a  non-resident  of  the  district,  his 
signature  shall  be  attested  by  his  official  seal. 
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RULES  OF  STATE  COURTS. 

In  cases  where  no  special  provision  is  made 
bv  these  rules,  the  statutes  and  the  rules  of 
the  circuit  courts  of  this  State  shall  govern 
the  proceedings  in  this  court. 


GENERAL  EQUITY  RULES 


PRESCRIBED  BY  THE  SUPREME  COURT. 


PRELIMINARY  REGULATIONS. 

1 

The  circuit  courts,  as  courts  of  equity,  shall 
be  deemed  always  open  for  the  purpose  of 
filing  bills,  answers,  and  other  pleadings,  for 
issuing  and  returning  mesne  and  final  process 
and  commissions,  and  for  making  and  direct- 
ing all  interlocutory  motions,  orders,  rules,  and 
other  proceedings,  preparatory  to  the  hearing 
of  all  causes  upon  their  merits. 

Ewing  V.  Blight,  1  PhUa.,  576, 

2 

The  clerk's  oflice  shall  be  open,  and  the 
clerk  shall  be  in  attendance  therein  on  the  first 
Monday  of  every  month,  for  the  purpose  of 
receiving,  entertaining  and  disposing  of  all 
motions,  rules,  orders,  and  other  proceedings, 
wliich  are  grantable  of  course  and  applied  for, 
or  had  by  the  parties,  or  their  solicitors,  in  all 
causes  pending  in  equity,  in  pursuance  of  the 
rules  hereby  prescribed. 
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Any  judge  of  the  circuit  court,  as  well  in 
vacation  as  in  term,  may,  at  cliambers,  or  on 
the  rule  days,  at  the  clerk's  office,  make  and 
direct  all  such  interlocutory  orders,  rules  and 
other  proceedings,  preparatory  to  the  hearing 
of  all  causes  upon  their  merits,  in  the  same 
manner  and  with  the  same  effect  as  the  circuit 
court  could  make  and  direct  the  same  in  term, 
reasonable  notice  of  the  application  therefor 
being  lirst  given  to  the  adverse  party,  or  his 
solicitor,  to  appear  and  show  cause  to  the  con- 
trary at  the  next  rule  day  thereafter,  unless 
some  otlier  time  is  assigned  by  the  judge  for 
the  hearing. 

McLean  v.  Lafayette  Bank,  .f  McLean^  503. 


All  motions,  rules,  orders  and  other  proceed- 
ings made  and  directed  at  chambers,  or  on  rule 
days  at  the  clerk's  office,  whether  special  or  of 
course,  shall  be  entered  by  the  clerk  in  an  order 
book,  to  be  kept  in  the  clerk's  office,  on  the 
day  when  they  are  made  and  directed ;  which 
book  shall  be  open,  at  all  office  hours,  to  the 
free  inspection  of  the  parties  in  any  suit  in 
equity,  and  their  solicitors.  And  except  in 
cases  where  personal  or  other  notice  is  spe- 
cially required  or  directed,  such  entry  in  the 
order  book  shall  be  deemed  sufficient  notice  to 
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the  parties  and  their  sohcitore,  without  further 
service  thereof,  of  all  orders,  rules,  acts,  notices, 
and  other  proceedings  entered  in  such  order 
book,  touching  any  and  all  the  matters  in  the 
suits  to  and  in  which  they  are  parties  and  soli- 
citors. And  notice  to  the  solicitors  shall  be 
deemed  notice  to  the  parties  for  whom  they 
appear  and  whom  they  represent,  in  all  cases 
where  personal  notice  on  the  parties  is  not 
otherwise  specially  required.  Where  the  soli- 
citors for  all  the  parties  in  a  suit  reside  in  or 
near  the  same  town  or  city,  the  judges  of  the 
circuit  court,  ma}'^,  by  rule,  abridge  the  time 
for  notice  of  rules,  orders,  or  other  proceed- 
ings, not  requiring  personal  service  on  the  par- 
ties, in  tlieir  discretion. 

U.  S.  V.  Parrott,  1  McAL,  4^7;  McLean  v. 
Lafayette  Bank,  3  McLean,  603 ;  Newby^  v.  Or. 
Cent.  R.  Co.,  1  Saw,,  63 ;  Bronson  v.  Kensey,  S 
McLean^  180 ;  Halderman  v.  H alderman,  Hemp., 
407;  Wilkins  V.  Jordon,  3  Waslt.,  S26;  Bennett 
V.  Hoefner,  17  Blateh.,  S4I;  Chicago,  etc.,  Co.,  1 
Woolw.,  6S. 

5 

All  motions  and  applications  in  the  clerk's 
oifice  for  the  issuing  of  mesne  process  and 
final  process  to  enforce  and  execute  decrees ; 
for  filing  bills,  answers,  pleas,  demurrers,  and 
other  pleadings ;  for  making  amendments  to 
bills  and  answers ;  for  taking  bills  pro  con- 
fesso  ;  for  filing  exceptions,  and  for  other  pro- 
ceedings in  the  clerk's  office,  which  do  not,  by 
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tlie  rules  hereinafter  prescribed,  require  any 
allowance  or  order  of  the  court,  or  of  any 
judge  thereof,  shall  be  deemed  motions  and 
applications,  grantable  of  course  by  the  clerk 
of  the  court.  But  the  same  may  be  suspended, 
or  altered,  or  rescinded,  by  any  judge  of  the 
court,  upon  special  cause  shown. 

Poultney  v.  Lafayette,  12  Peters,  472. 

6 

All  motions  for  rules  or  orders  and  other 
proceedings,  which  are  not  grantable  of  course, 
or  without  notice,  shall,  unless  a  different  time 
be  assigned  by  the  judge  of  the  court,  be  made 
on  a  rule  day,  and  entered  in  the  order  book, 
and  shall  be  heard  at  the  rule  day  next  after 
that  on  which  the  motion  is  made.  And  if 
the  adverse  party,  or  his  solicitor,  shall  not 
then  appear,  or  shall  not  show  good  cause 
against  the  same,  the  motion  may  be  heard  by 
any  judge  of  the  court  ex  parte,  and  granted, 
as  if  not  objected  to,  or  refused,  in  his  discre- 
tion. 

U.  S.  V.  Parrott,  1  McAU.,  477. 


PROCESS. 

7 

The  process  of  subpoena  shall  constitute  the 
proper  mesne  process  in  all  suits  in  equity,  in 
the  first  instance,  to  require  the  defendant  to 
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appear  and  answer  the  exigency  of  the  bill; 
and  unless  otherwise  provided  in  these  rales, 
or  specially  ordered  by  the  circuit  court,  a 
writ  of  attachment,  and,  if  the  defendant  can 
not  be  found,  a  writ  of  sequestration,  or  a 
writ  of  assistance  to  enforce  a  delivery  of 
possession,  as  the  case  may  require,  shall  be 
the  proper  process  to  issue  for  the  purpose  of 
compelling  obedience  to  any  interlocutory  or 
final  order  or  decree  of  the  court. 

Picquet  v.  Swan,  5  Mas,,  S5;  E.  8.^  See.  911; 
Herndon  v.  Ridgway,  17  How.,  J^4;  Toland  ▼. 
Sprague,  12  Peters,  300;  Nazro  v.  Cragin,  3  DiU., 
4.7h'E^x.  pane  Graham,  3  Wofh.G.  C,  456;  Middle- 
ton  Paper  Co.  v.  Rock  River  Paper  Co.,  19  FM, 
Bep.,  252;  Crellin  v.  Ely,  13  Fed.  Rep.,  J^O; 
Johnson  v.  Waters,  111  tt.  S.,  Gj^o. 

8 

Final  process  to  execute  any  decree  may,  if 
tlie  decree  be  solely  for  the  payment  of  money, 
be  by  a  writ  of  execution,  in  the  form  used  in 
the  circuit  court  in  suits  at  common  law  in 
actions  of  assumpsit.  If  the  decree  be  for 
the  performance  of  any  specific  act,  as,  for 
example,  for  the  execution  of  a  conveyance  of 
land,  or  the  delivering  up  of  deeds  or  other 
documents,  the  decree  shall,  in  all  cases,  pre- 
scribe the  time  within  which  the  act  shall  be 
done,  of  which  tlie  defendant  shall  be  bound, 
without  further  service,  to  take  notice ;  and 
upon  aflSdavit  of  the  plaintiff,  filed  in  the 
clerk's  office,  that  the  same  has  not  been  com- 
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plied  with  witliin  the  prescribed  time,  tlie 
clerk  shall  issue  a  writ  of  attachment  against 
the  delinquent  party,  from  which,  if  attached 
thereon,  lie  shall  not  be  discharged,  unless 
upon  a  full  compliance  with  the  decree  and 
the  payment  of  all  costs,  or  upon  a  special 
order  of  the  court,  or  of  a  judge  thereof,  upon 
motion  and  aflSdavit,  enlarging  the  time  for 
the  performance  thereof.  If  the  delinquent 
party  can  not  b6  found,  a  writ  of  sequestra- 
tion shall  issue  against  his  estate,  upon  the 
return  of  non  est  inventus,  to  compel  obedi- 
ence to  the  decree. 

R.  8.,  Sec.  98/>,  986;  Toland  v.  Spragiie,i^P«^tfr«, 
SOO;  Gwin  v.  Breedlove,  id  How.,  29;  Griflan  v. 
Thompson,  ^  How.y  2li5;  McFarland  v.  Gwin, 
S  How.,  7)20, 

9 

When  any  decree  or  order  is  for  the  deliv- 
ery of  possession,  upon  proof  made  by  affidavit 
of  a  demand  and  refusal  to  obey  the  decree  or 
order,  the  party  prosecuting  the  same  shall  be 
entitled  to  a  writ  of  assistance  from  the  clerk 
of  the  court. 

TerreH  v.  Allison.  21  Wall. ,  .:S9;  Pratt  v.  Burr, 
.;  Bm.,  30;  Thompson  v.  Smith,  1  Dill.,  468. 

10 

Every  person  not  being  a  party  in  any 
cause,  who  has  obtained  an  order,  or  in  whose 
favor  an  order  shall  have  been  made,  shall  be 
enabled  to  enforce  obedience  to  such  order  by 
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tlie  same  process  as  if  he  were  a  party  to  the 
cause  ;  and  every  person,  not  being  a  party  in 
any  cause,  against  whom  obedience  to  any 
order  of  tlie  court  may  be  enforced,  shall  be 
liable  to  the  same  process  for  enforcing  obedi- 
ence to  sucli  order  as  if  lie  were  a  party  in 
the  cause. 


SERVICE  OF  PROCESS. 
11 

No  process  of  subpoena  shall  issue  from  the 
clerk's  office  in  any  suit  in  equity,  until  the  bill 
is  filed  in  the  office. 

12 

Whenever  a  bill  is  tiled,  the  clerk  shall  issue 
the  process  of  subpoena  thereon,  as  of  course, 
upon  the  application  of  the  plaintiff ;  which 
shall  be  returnable  into  the  clerk's  office  the 
next  rule  day,  or  the  next  rule  day  but  one,  at 
the  election  of  the  plaintiff,  occurring  after 
twenty  days  from  tne  time  of  the  issuing 
thereof.  At  the  bottom  of  the  subpoena  shall 
be  placed  a  memorandum,  that  the  defendant 
is  to  enter  his  appearance  in  the  suit  in  the 
clerk's  office,  on  or  before  the  day  at  which 
the  writ  is  returnable  ;  otherwise  the  bill  rnay 
be  taken  pro  confesso.  Where  there  is  more 
than  one  defendant,  a  writ  of  subpoena  may, 
at  the  election  of  the  plaintiff,  be  sued  out 
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separately  for  each  defendant,  except  in  tlie 
case  of  husband  and  wife  defendants,  or  a 
joint  subpoena  against  all  the  defendants. 

Tread  well  v.  Cleveland,  S  McLean,  28S;  O'Hara 
V.  MacConnell,  9S  U.  8.,  150. 

13 

The  service  of  all  subpoenas  shall  be  by  a 
delivery  of  a  copy  thereof,  by  the  officer  serv- 
ing the  same  to  the  defendant  personally,  or 
by  leaving  a  copy  thereof  at  the  dwelling- 
house  or  usual  place  of  abode  of  each  defend- 
ant, witli  some  adult  person  who  is  a  member 
or  resident  in  the  family. 

Ward  V.  Seabry,  4  Wash.,  4^6;  Ward  v. 
Sebring,  4  Wash.,  472;  Sawyer  v.  Gill,  S  W.  & 
Jf ,  97  ;  Hyslop  v.  Hoppock,  6  Ben.,  6S3 ;  Wei- 
berg  v.  The  St.  Oloff,  2  Pet.  AdnCy,  4^8;  Segee 
V.  Thomas,  S  Blatch. ,  11 ;  Robinson  v.  Cathcart, 
2  Or.  G.  C.y  590 ;  Doe  ex  dem.  v.  Johnston,  2 
McLean,  S2$ ;  K'y  Silv.  M'g  Co.  v.  Day,  2  Saw., 
468;  Hitner  v.  Suckley,  2  Wash.,  465 ;  Read  v. 
Consequa,  4  Wash.,  174;  Eckert  v.  Bauert,  4 
Wanh.,  S70 ;  Parsons  v.  Howard,  2  Woods,  1 ; 
Reid  V.  Rochereau,  2  Woods,  145 ;  Dunn  v.  Clark, 
8  Peters,  1;  Lowenstein  v.  Glidewell,  9  Btatch., 
324;  Pacific  R.  R.  Co.  v.  Mo.  Ry,  Co.,  1  Mc 
Crary,  647 ;  Bronson  v.  Keokuk,  2  Woods,  498  ; 
O'Hara  v.  McConnell,  3  Otto,  151 ;  Phoenix  M.  I. 
Co.  V.  Wulf,  9  Biss.,  285 ;  Jobbins  v.  Montague, 
5  Ben.,  4£9 ;  Gracie  v.  Palmer,  8  Wheat.,  299; 
Thayer  v.  Wales,  5  Dill.,  325;  Young  v.  Mont- 
gomery, etc.,  Co.,  2  Woods,  607;  Kibbe  v.  Benson, 
17  Wall.,  624;  Settlemeier  v.  Sullivan,  .97  U  8., 
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14 

Whenever  any  subpoena  shall  be  returned 
not  executed  as  to  any  defendant,  the  plaintiff 
shall  be  entitled  to  another  subpoena,  toties 
quoties,  against  such  defendant,  if  lie  shall 
require  it,  until  due  service  is  nriade. 

15 

The  service  of  all  process,  mesne  and  final, 
shall  be  by  the  marshal  of  the  district, 
or  his  deputy,  or  by  some  other  person  spe- 
cially appointed  by  the  court  for  that  purpose, 
and  not  otherwise.  In  the  latter  case,  the  per- 
son serving  the  process  shall  make  affidavit 
thereof. 

Jobbins  v.  Montague,  6  Ben,,  4^9;  U.  S.  v. 
Montgomery,  ^  Dall.,  SS6 ;  Hymanv.  Cbales,  It 
Fed.  Rep.,  866 ;  Kennedy  v.  Brent,  6  Oraneh,, 
187  ;  Wortman  v.  Coynmgham,  1  Peters  C.  C, 
£41;  Life  and  F.  Ins.  Co.  v.  Adams,  9  JPetera, 
573 ;  Harriman  v.  Rockaway  B.  P.  Co.,  5  Fed. 
Rep.,  461;  U.  S.  v.  Moore,  £  Bi-oek,  S17. 

16 

Upon  the  return  of  the  subpoena,  as  served 
and  executed  upon  any  defendant,  the  clerk 
shall  enter  the  suit  upon  his  docket  as  pending 
in  the  court,  and  shall  state  the  time  of  the 
entry. 
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APPEARANCE. 

17 

The  appearance  day  of  the  defendant  shall 
be  the  rule  day,  to  which  the  subpoena  is 
made  returnable  ;  provided  he  has  been  served 
with  the  process  twenty  days  before  that  day  ; 
otherwise,  his  appearance  day  shall  be  the  next 
rule  day  succeeding  the  rule  day  when  the 
process  is  returnable. 

The  appearance  of  the  defendant,  either 
personally  or  by  his  solicitor,  shall  be  entered 
in  the  order  book,  on  the  day  thereof,  by  the 
clerk. 

Treadwell  v.  Cleveland,  3  McLean,  S8S  ;  Poult- 
ney  v.  Lafayette,  IS  Peters,  Ifl2 ;  Nelson  v.  Moon, 
S  McLean^  $19 ;  Carrington  v.  Brent,  1  McLean, 
167 ;  Grade  V.  Palmer,  8  Wheat,  699;  Goodyear 
V.  Chvkflee,  3  BlaicJi.,  268;  Marye  v.  Strauss,  5 
Fed.  Bep.,  4^4/  Knox  v.  Summers,  3  Granch.,  496; 
Segee  v.  Thomas,  3  Blatch.,  11;  Jones  v.  An- 
drews, 10  Wall.,  327 ;  Dore  v.  Gibboney,  3 
HugJies,  S8S;  Kentucky,  etc.,  Co.  v.  B&j,^  JSaicy., 
468;  Virginia,  etc.,  Co.  V.  U.  S.,  Taney,  418; 
Shelton  v.  Tiffin,  6  How.,  163;  Osborne  v.  U.  S. 
Bank,  9  WTieaU,  739  ;  Buerk  v.  Imhaeuser,  8  Fed. 
Bep.,  457 ;  Hale  v.  Continental  Ins.  Co.,  12  Fed. 
Bep. ,  369  ;  Graham  v.  Spencer,  14  Fed.  Bep. ,  603,-^ 
Patterson  v.  U.  8.,  S  Wheat.,  292. 

BILLS  TAKEN  PRO  CONFESSO. 

18 

It  shall  be  the  duty  of  the  defendant,  unless 
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the  time  shall  be  otherwise  enlarged  for  canse 
shown,  by  a  judge  of  the  court,  upon  motion 
for  that  purpose,  to  file  his  plea,  demurrer,  or 
answer  to  the  bill,  in  the  clerk's  office,  on  the 
rule  day  next  succeeding  that  of  entering  his 
appearance.  In  default  thereof,  the  plaintiff 
may,  at  his  election,  enter  an  order  (as  of 
coui-se)  in  the  order  book,  that  the  bill  be 
taken  pro  confesso ;  and  thereupon  the  cause 
shall  be  proceeded  in  ex  parte^  and  the  matter 
of  the  bill  may  be  decreed  by  the  court  at 
any  time  after  the  expiration  of  thirty  days 
from  and  after  the  entry  of  said  order  if  the 
same  can  be  done  without  an  answer,  and  is 
proper  to  be  decreed ;  or  the  plaintiff,  if  he 
requires  any  discovery  or  answer  to  enable 
him  to  obtain  a  proper  decree,  shall  be  entitled 
to  process  of  attachment  against  the  defendant 
to  compel  an  answer;  and  the  defendant  shall 
not,  when  arrested  upon  such  process,  be  dis- 
charged therefrom,  ilnless,  upon  filing  his 
answer,  or  otherwise  complying  with  such 
order,  as  the  court,  or  a  judge  thereof,  may 
direct,  as  to  pleading  to  or  fully  answering  the 
bill  within  a  period  to  be  fixed  by  the  court, 
or  judge,  and  undertaking  to  speed  the  cause. 

Amended  7  Otto  VIII;  O'Hara  v.  McConnell, 
9S  U.  8. ,  150;  Halderman  v.  Halderman,  Hemp. , 
407;  Dean  v.  Mason,  W  How.,  198;  Walz  v. 
Brookville  Nat'l  Bank,  11  Chi.  Legal  News,  S9t; 
S  Reporter,  680. 
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10 

"When  the  bill  is  taken  pro  confesso,  the 

court  may  proceed  to  a  decree  any  time  after 

the  expiration  of  thirty  days  from  and  after 

the  entry  of  the  order  to  take  the  bill  pro 

confesso  and  such  decree  rendered   shall  be 

absolute,  unless  the  court  shall,  at  the  same 

term,  set  aside  the  same,  or  enlarge  the  time 

for  filing  the  answer,  upon  cause  shown  upon 

motion  and  affidavit  of  the  defendant.     And 

no  such  motion  shall  be  granted,  unless  upon 

the  payment  of  the  costs  of  the  plaintiff  in 

the  suit  up  to  that  time,  or  such  part  thereof 

as  the  court  shall  deem  reasonable,  and  unless 

the   defendant   sliall    undertake    to    file    his 

answer  within  such  time  as  the   court  shall 

direct  and  submit  to  such  other  terms  as  the 

court  shall  direct  for  the  purpose  of  speeding 

the  cause. 

Amended  7  Otto  VIII;  Scott  v.  Blaine,  Bald., 
S87;  Allen  v.  Thomas,  1  Or.  G,  (7.,  294;  Stewart 
V.  Smith,  f  Or.  CO.,  615;  McMicken  v.  Perin,  IS 
How.,  507;  KembaU  V.  Stewart,  1  McLean,  382; 
Piatt  V.  Oliver,  2  McLean,  281,  S83;  Lincoln  v. 
Tower,  2  McLean,  487;  Fellows  v.  Hall,  S  Mc- 
Lean, 281;  Cameron  v.  Mc Roberts,  3  Wheat.,  501; 
Suydam  v.  Beals,  4  McLean,  12;  Read  v.  Conse- 
qua,  4  Wash.  G.  G.,  175;  Pendleton  v.  Evan'^ 
Ex'rs,  4  WoHh.  G.  G.,  336;  Pendleton  v.  Evan's 
Ex'rs,  4  Wash.  G.  G.,  391;  Boudinot  v.  Symmes, 
WaU.  G.  G.  139;  O'Hara  v.  McConnell,  3  Otto, 
160;  Bennett  v.  Hoefner,  17  Blateh,  341;  Black- 
burn V.  Selma  R.  Co.,  3  Fed.  Rep.,  689;  Walz  v. 
BrookviUe  Natl  Bank,  11  Ghi.  Legal  News,  392; 
8  Reporter,  580. 
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FRAME  OF  BILLS. 

20 

Every  bill,  in  the  introductory  part  thereof, 
Bliall  contain  the  names,  places  of  abode,  and 
citizenship  of  all  the  parties,  plaintiflFs  and 
defendants,  by  and  against  whom  the  bill  is 
brought.  The  form,  in  substance,  shall  be  as 
follows:  "To  the  Judges  of  the  Circuit 
Court  of  the  United  States  for  the  District 

of ,  A.  B.,  of ,  and  a  citizen  of  the 

State  of ,  brings  this,  his  bill,  against  C.  D., 

of ,  and  a  citizen  of  the  State  of ,  and 

E.  F.,  of ,  and   a  citizen  of  the  State  of 

.     And  thereupon,  your  orator  complains, 

and  says  that,"  etc. 

Dodge  V.  Perkins,  ^  Mason,  436 ;  Jackson  v. 
Ashton,  8  Pet..  I48 ;  KV  Silv.  M*gCo.  v.  Day.  g 
Saw.,  468;  Bartli  v.  McKeever,  4Bis8.,  $06;  Str. 
Shark  v.  Lee  Clioi  Chum.,  1  Sato.,  717;  Harrison 
V.  Nixon,  9  Pei&rs,  48S,  505;  Speigle  v.  Meredith, 
4  Biss.,  ISO;  Merserole  v.  Union  P.  C.  Co..  € 
Blatch.,  356 ;  National  Bank  v.  Baack,  8  Blateh., 
137  ;  Findlay  v.  U.  S.  Bank,  2  McLean,  44;  Vose 
V.  Philbrook,  3  Story,  336;  Sterrick  v.  Pagsley.  1 
Flippin,  350;  U.  S.  v.  Pratt  Coal  Co.,  18  Ked. 
Rep.,  708. 

21 

The  plaintiflF,  in  his  bill,  shall  be  at  liberty 
to  omit,  at  his  option,  the  part  which  is  usually 
called  the  common  confederacy  clause  of  the 
bill,  averring  a  confederacy  between  the 
defendants  to  injure  or  defraud  the  plaintiff; 
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also  what  is  commonly  called  the  charging 
part  of  the  bill,  setting  forth  the  matters  or 
excuses,  which  the  defendant  is  supposed  to 
intend  to  set  up  by  way  of  defense  to  the  bill ; 
also,  what  is  commonl}^  called  the  jurisdiction 
clause  of  the  bill,  tliafc  the  acts  complained  of 
are  contrary  to  equity,  and  that  tlie  defendant 
is  without  any  remedy  at  law ;  and  the  bill 
shall  not  be  demurrable  therefor.  And  the 
plaintiff  may,  in  the  narrative  or  stating  part 
of  the  bill,  state  and  avoid,  by  counter-aver- 
ments, at  his  option,  any  matter  or  thing 
which  he  supposes  will  be  insisted  upon  by 
the  defendant,  by  way  of  defense  or  excuse  to 
the  case  made  by  the  plaintiff  for  relief.  The 
prayer  of  the  bill  shall  ask  the  special  relief 
to  which  the  plaintiff  supposes  himself  enti- 
tled, and  also  shall  contain  a  pra3'er  for  gen- 
eral relief ;  and  if  an  injunction,  or  a  writ  of 
ne  exeat  regno,  or  any  other  special  order 
pending  the  suit  is  required,  it  shall  also  be 
specially  asked  foi*. 

Perry  v.  Corninj?,  7  Blatch.,  196  ;  Dunham  v. 
Eat.  &  Ham.  R.  R.  Co.,  I  Bond,  J^2 ;  Georgia  v. 
Braiseford,  2  DaU.,  J^6 ;  Taylor  v.  Mercb.  Fire 
Ins.  Co.,  9  How.,  390 ;  Spooner  v.  McConnell,  1 
McLean,  3S7 ;  Smith  v.  FoxaU,  2  Pet.,  696;  Union 
Bank  of  Georgetown  v.  Geary,  6  Pet. ,  99 ;  Hai*- 
rison  v.  Nixon,  9  Pet.,  48S ;  Boone  v.  Chiles,  10 
Pet.,  177;  Walden  v.  Bodley,  14  Pet.,  156 ;  Hob- 
son  V.  Me  Arthur's  Heirs,  16  Pet.,  182  ;  Washing- 
ton R.  R.  V.  Bradleys,  10  Wall.,  299 ;  Wilson  v. 
Graham,  4  Wmh.,  6S ;  Penhallow  v.  Doane,  ^ 
DcUl.,  86;   Moore  v.   Mitchell.  2   Woods,   483; 
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Lewis  V.  Shainwald,  7  Sav).,  403;  Poultney  v. 
City  of  Lafayette,  S  How.,  81;  see  also  Oen.  Eq. 
Rule  2S. 

22 

If  any  person,  other  than  those  named 
as  defendants  in  the  bill,  sliall  appear  to  be 
necessary  or  proper  parties  thereto,  the  bill 
shall  aver  the  reason  why  they  are  not  made 
parties,  by  showing  them  to  be  without  the 
jurisdiction  of  tlie  court,  or  that  they  cannot 
be  joined  without  ousting  the  jurisdiction  of 
the  court  as  to  the  other  parties.  And  as  to 
persons  who  are  without  the  jurisdiction,  and 
may  properly  be  made  parties,  the  bill  may 
pray  that  process  may  issue  to  make  them  par- 
ties to  the  bill,  if  they  should  come  within  tlie 
^'urisdiction. 

Abbot  V.  Am.  H'd  Rub.  Co..  ^  Bl.  G.  C,  489; 
Bunce  v.  Gallagher,  6  Bl,  G.  G.,  481;  Barney  v. 
Baltimore  City,  6  Wall,  280 ;  Hoe  v.  Wilson,  9 
Wall.,  501;  Tobin  v.  Walkinsbaw,  1  McAU,,  26, 

23 

The  prayer  for  process  of  subpoena  in  the 
bill  shall  contain  the  names  of  all  the  defend- 
ants named  in  the  introdnctory  part  of  the 
bill,  and  if  any  of  them  are  known  to  be 
infants,  under  age,  or  otherwise  under  guard- 
ianship, shall  state  the  fact,  so  that  the  court 
may  take  order  thereon  as  justice  may  require, 
upon  the  return  of  the  process.  If  an  injunc- 
tion, or  a  writ  of  ne  exeat  regno,  or  any  other 
special  order  pending  the  suit,  is  asked  for  in 
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the  prayer  for  relief,  that  shall  be  sufficient 

without  repeating  the  same  in  the  prayer  for 

process. 

24 

Every  bill  shall  contain  the  signature  of 
counsel  annexed  to  it,  which  shall  be  consid- 
ered as  an  affirmation  on  his  part  that,  upon 
the  instructions  given  to  Iiim,  and  the  case  laid 
before  him,  there  is  good  ground  for  the  suit, 
in  the  manner  in  which  it  is  framed. 

Ronch  V.  Hulings,  6  Gr.  G.  C  6S7  ;  D wight  ▼. 
Humphreys,  3  McLean,  lOi  ;  Stinson  v.  Hildrup^ 
8  Bis8. ,  S76. 

25 

In  order  to  prevent  unnecessary  costs  and 
expenses,  and  to  promote  brevity,  succinctness, 
and  directness  in  tlie  allegations  of  bills  and 
answers,  the  regular  taxable  costs  for  every 
bill  and  answer  shall  in  no  case  exceed  the  sum 
which  is  allowed  in  the  State  Court  of  Chan- 
cery in  the  district,  if  any  there  be ;  but  if 
there  be  none,  then  it  shall  not  exceed  the  sum 
of  three  dollars  for  every  bill  or  answer. 


SCANDAL  AND  IMPERTINENCE  IN  BILLS. 

26 

Every  bill  shall  be  expressed  in  as  brief  and 
succinct  terms  as  it  reasonably  can  be,  and 
shall  contain  no  unnecessary  recitals  of  deeds, 
documents,  contracts,  or  other  instruments,  in 
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hcBC  verba,  or  any  other  impertinent  matter, 
or  any  scandalous  matter  not  relevant  to  the 
suit.  If  it  does,  it  may,  on  exceptions,  be 
referred  to  a  master  by  smy  judge  of  the  court 
for  impertinence  or  scandal,  and  if  so  found 
by  him,  the  matter  shall  be  expunged  at  the 
expense  of  the  plaintiff,  and  he  shall  pay  to 
the  defendant  all  his  costs  in  the  suit  np  to 
that  time,  unless  the  court,  or  a  judge  thereof, 
shall  otherwise  order.  If  the  master  shall 
report  that  the  bill  is  not  scandalous  or  imper- 
tinent, the  plaintiff  shall  be  entitled  to  all 
costs  occasioned  by  the  reference. 

Nourse  v.  Allen,  J^Blateh.,  376;  Perry  v.  Com- 
ing, 7  Blatch.,  195;  Capen  v.  Flesher,  1  Bond, 
440;  Gaines  v.  Chew,  e  H<m.,  619;  Oliver  r. 
Piatt,  S  How,,  33S;  McLean  v.  Lafayette  Ban^ 
3  McLean,  415;  Gier  v.  Gregg,  4  McLean,  SOt; 
Griswold  v.  Hill,  1  Paine,  390;  Langdon  v.  Qod- 
dard,  3  Start/,  13;  Wood  v.  Mann,  1  Sum. ,  579; 
Chapman  v.  School  District,  Deddy,  108. 

27 

No  order  shall  be  made  by  any  judge,  for 
referring  any  bill,  answer,  or  pleading,  or 
other  matter,  or  proceeding  depending  before 
the  court  for  scandal  or  impertinence,  unless 
exceptions  are  taken  in  writing,  and  signed  by 
counsel,  describing  the  particular  passages 
which  are  considered  to  be  scandalous  or 
impertinent;  nor  unless  the  exceptions  shall 
be  filed  on  or  before  the  next  rule  day  after 
the  process  on  the  bill  shall  be  returnable,  or 
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after  the  answer  or  pleading  is  filed.  And 
such  order,  when  obtained,  shall  be  considered 
as  abandoned,  unless  the  party  obtaining  the 
order  sliall,  without  any  unnecessary  delay, 
procure  the  master  to  examine  and  report  for 
the  same  on  or  before  the  next  succeeding 
rnle  day,  or  the  master  shall  certify  that 
further  time  is  necessary  for  him  to  complete 
the  examination. 

Oliver  v.  Piatt,  S  How.,  SS3;  Nelson  v.  Hill, 
6  Haw.,  ]£7;  Surget  v.  Byers,  Hempnt.,  715;  U. 
8.  V.  Sturges.  1  Paine,  525;  Chapman  v.  School 
District,  Beady,  108, 


AMENDMENTS  OF  BILLS. 

28 

The  plaintiflF  shall  be  at  liberty  as  a  matter 
of  course,  and  without  payment  of  costs,  to 
amend  his  bill  in  any  matters  whatsoever,  be- 
fore any  copy  has  been  taken  out  of  the  clerk's 
office,  and  in  any  small  matters  afterwards, 
such  as  filling  blanks,  correcting  errors  of 
dates,  misnomer  of  parties,  misdescription  of 
premises,  clerical  errors,  and  generally  in  mat- 
ters of  form.  But  if  he  amend  in  a  material 
Eoint  (as  he  may  do  of  course),  after  a  copy 
as  been  so  taken,  before  any  answer  or  plea, 
or  demurrer  to  the  bill,  he  shall  pay  to  the 
defendant  the  costs  occasioned   thereby,  and 


' 
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shall,  without  delay,  furnish  him  a  fair  copy 
thereof,  free  of  expense,  with  saitable  refer- 
ences to  the  places  where  the  same  are  to  be 
inserted.  And  if  the  amendments  are  nnnier- 
0U6,  he  shall  furnish,  in  like  manner,  to  the 
defendant,  a  copy  of  the  whole  bill,  as 
amended;  and  if  there  be  more  than  one 
defendant,  a  copy  shall  be  furnished  to  each 
defendant  affected  thereby. 

Capen  v.  Flesher,  1  Bond,  44O;  Shields  v.  Bar 
row,  17  Haw.,  ISO;  Holmes  v.  Heirs  of  Trout.  / 
McLean,  1;  Longworth  v.  Taylor,  t  McLenn. 
5U;  Walden  v.  Bodley,  U  Pet.,  156;  Peircev. 
West's  Ex'r.,  S  Wash.,  S54;  Read  v.  Consequa,  4 
TTa^A.,  175;  Goodyear  v.  Bourn,  S  Blateh,,  £66; 
Harrison  v.  Rowan,  4.  Wash.,  SOS;  Fisher  v 
Rutherford,  Bald.,  188;  Hilliard  v.  Brevoort,  k 
McLean,  25;  Swatzel  v.  Arnold,  Woo/to.,  SSi: 
Coghlan  v.  Stetson,  19  Fed.  Bep.,  7S7;  Douglas  v. 
Butler,  6  Fed.  Bep.,  S£8;  Hardin  v.  Boyd,  US 
U.  8.,  756. 

29 

After  an  answer,  or  plea,  or  demurrer  ifl 
put  in,  and  before  replication,  the  plaintiff 
may,  upon  motion  or  petition,  without  notice, 
obtain  an  order  from  any  judge  of  the  court, 
to  amend  his  bill  on  or  before  the  next 
succeeding  rule  day,  upon  payment  of  costa^ 
or  without  payment  of  costs,  as  the  court, 
or  a  judge  thereof,  may,  in  his  discretion, 
direct.  But  after  replication  filed,  the  plain- 
tiff shall  not  be  permitted  to  withdraw  it  and 
to  amend  his  bill,  except  upon  a  special  order 
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of  a  judge  of  the  court,  upon  motion  or 
petition,  after  due  notice  to  the  other  party, 
and  upon  proof  by  affidavit  that  the  same  is 
not  made  for  the  purpose  of  vexation  or  dehiy, 
or  that  the  matter  of  the  proposed  amendment 
is  material,  and  could  not,  with  reasonable 
diligence,  have  been  sooner  introduced  into 
tlie  bill,  and  upon  the  plaintiflPs  submitting  to 
such  other  terms  as  may  be  imposed  by  the 
judge  for  speeding  the  cause. 

Fisher  v.  Rutherford,  BaM.,  188;  Goodyeai*  v. 
Bourn,  3  Blaic?i.,  S66;  Wharton's  Ex'rs  v.  Low- 
rev,  ^  BaU.,  364;  Snead  v.  McCouU,  liS  How  , 
407;  Shields  v.  Barrow,  17  Haw.,  130;  Hunt  v. 
Rousemaniere,  2  Mason,  342;  Ross  v.  Carpenter, 
6  McLean,  382;  ConoUy  v.  Taylor,  2  Pet.,  666; 
Jackson  v.  Aston,  W  Pet.,  480;  Walden  v.  Bodley, 
14  Pet.,  156;  Neale  v.  Neales,  9  WaU.,  1;  Wash. 
R.  R.  V.  Bradleys,  10  Wall.,  299;  Peirce  v.  West's 
Ex'r,  3  Wafth.,  354;  Duponti  v.  Mussy,  ^  Wash., 
128;  Tufts  V.  Tufts,  3  W.  <&  M.,  457;  Clifford  v. 
Coleraan,  13  Blatch.,  210;  The  Tremolo  Patent, 
2S  Wall.,  518;  Battle  v.  Mutual  L.  I.  Co..  10 
Blatch.,  418;  Lichienauer  v.  Cheney,  3  McCrary. 
119;  Brown  v. White,  16  Fed.  Rep..  900;  National 
Bank  v.  Carpenter,  101  U.  S.,  567;  Qraffam  v. 
Burgess,  117  U.  8.,  181;  Clements  v.  Moore,  6 
Wall.,  310;  Adams*  Equity,  p.  346,  note  3. 

30 

If  the  plaintiff  so  obtaining  any  order  to 
amend  his  bill,  after  answer,  or  plea,  or 
demurrer,  or  after  replication,  shall  not  file 
his  amendments  or  amended  bill,  as  the  case 
may  require,  in  the  clerk's  office,  on  or  before 
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the  next  succeeding  rule  day,  he  shall  be  con- 
sidered to  liave  abandoned  the  same,  and  the 
cause  shall  proceed  as  if  no  application  for 
any  amendment  had  been  made. 

Marshall  v.  Vicksburg,  15  WaU.,  146. 

DEMURRERS  AND   PLEAS. 

31 

No  demurrer  or  plea  shall  be  allowed  to  be 
filed  to  any  bill  unless  upon  a  certificate  of 
counsel  that,  in  his  opinion,  it  is  well  founded 
in  point  of  law,  and  supported  by  the  aflidavit 
of  the  defendant  that  it  is  not  interposed  for 
delay;  and,  if  a  plea,  that  it  is  true  in  point  of 
fact. 

Goodyear  v.  Toby,  6  Bl.  C.  C,  130;  Newby  v. 
Oregon  Cent.  R.  Co.,  1  Saw.,  63;  Ewing  v. 
Blight,^  WaU.^Jr.,  X3U;  Sims  v.  Lyle,  4  Wa»k,, 
301;  National  Bank  v.  Insurance  Co.,  li-  Otto,  65 
76;  Secor  v.  Singleton,  3  McOrary,  692;  Filer  v. 
Levy,  17  Fed,  Eep.,  610. 

82 

The  defendant  may,  at  any  time  before  the 
bill  is  taken  for  confessed,  or  afterwards,  with 
the  leave  of  tlie  court,  demur  or  plead  to  the 
whole  bill,  or  to  part  of  it,  and  he  may  demur 
to  part,  plead  to  part,  and  answer  as  to  the 
residue;  but  in  every  case,  in  which  the  bill 
specially  charges  fraud  or  combination,  a  plea 
to  such  part   must  be   accompanied   with   an 
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answer  fortifying  the  plea,  and  explicitly 
denying  the  fraud  and  combination  and  the 
facts  on  which  the  charge  is  founded. 

Atwill  V.  Ferrett,  2  BlatcJi.,  39;  Maxwell  v. 
Kennedy,  8  How.y  210;  Rhode  Island  v.  Mas- 
sachusetts, 15  Pet, ,  233;  Foster  v.  Swasey,  2  W. 
dh  M ,  217;  Pierpont  v.  Fowle,  2  W.  &  M. .  23; 
Wisner  v.  Barnett.  4  Wash.,  631;  Gallagher's 
Ex'rs  V.  Roberts,  1  Wash,,  320;  Livingston  v. 
Story,  9  Peters,  632;  Oliver  v.  Decatur,  4.  Cranch, 
C.  C,  45S;  Heath  v.  Erie  R.  R.  Co.,  8  Blatch., 
348;  Brandon  Co.  v.  Prime,  U  Bfatch.,  371; 
Perry  v.  Littlefield,  17  Blatch.,  273;  Crescent  City 
Co.  V.  Butchers,  etc.,  Co.,  12  Fed.  Bep.,  226; 
Hayes  v.  Dayton,  18  Blatch,,  420;  Beard  v. 
Bowler,  2  Bond,  13;  Wythe  v.  Palmer,  3  Saw  . 
412;  Kirkpatrick  v.  White.  4  Wash.  G.  (7.,  593; 
Wheeler  v.  McCormick,  8  Biatch.,  267;  Lamb  v. 
Starr,  Deady,  351;  Noyes  v.  Willard,  1  Woods, 
187;  Lewis  v.  Baird.  3  McLean,  56;  I3urnley  v. 
Jeffersonville,  3  McLean,  336;  Shelton  v.  Tiflln. 
6  How.,  163;  House  v.  Mullen,  22  Wall.,  4^; 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Macomb,  ^ii^(/. 
B/ep.,  18. 

33 

The  plaintiff  may  set  down  the  demurrer  or 
plea  to  be  argued,  or  he  may  take  issue  on  the 
plea.  If,  upon  an  issue,  the  facts  stated  in 
the  plea  be  determined  for  the  defendant, 
they  shall  avail  him  as  far  as  in  law  and  equity 
they  ought  to  avail  him. 

Meyers  v.  Dorr,  13  Blatch.,  22;  Gallagher's 
Ex'rs  V.  Roberts,  1  Wash. .  320;  Rhode  Island  v. 
Massachusetts.  14  Peters,  210;  Melius  v.  Thomp- 
son, 1  Cliff,  125;  Piirton  v.  Prang,  3  Cliff.,  5^i7; 
S.  C  2  Off.  Pat.  Oaz.,  619;  Gernon  v.  Boccaline 
2  Wash.  C.  C,  199. 


54  GENERAL  EQUITY  KULBS. 

34 

If,  upon  the  hearing,  any  demurrer  or  plea 
is  overruled,  the  plaintiiSf  shall  be  entitled  to 
Ills  costs  in  tlie  cause  up  to  that  period,  unless 
the  court  shall  be  satistied  that  the  defendant 
had  good  ground,  in  point  of  law  or  fact,  to 
interpose  the  same,  and  it  was  not  interposed 
vexatiously  or  for  delaj'.  And  upon  the  over- 
ruling of  any  plea  or  demurrer,  the  defendant 
shall  be  assigned  to  answer  the  bill,  or  so 
much  thereof  as  is  covered  by  the  plea  or 
demurrer,  the  next  succeeding  rule  day,  or  at 
such  other  period  as,  consistently  with  justice 
and  the  rights  of  the  defendant,  the  same  can, 
in  the  judgment  of  the  court,  be  reasonably 
done ;  in  default  whereof,  the  bill  shall  be 
taken  against  him  pro  confesso,  and  the  matter 
thereof  proceeded  in  and  decreed  accordingly. 

Poultney  v.  City  of  Lafayette,  S  Haw.,  81; 
Sims  V.  Lyle,  4  Wa»h.,  G.  C,  SOS;  Wooster  ▼. 
Blake,  7  Fed.  Bep  ,  816;  Halderman  ▼.  Haider- 
man,  ffemp.y  407;  Suydam  v.  Beals,  4  McLean. 
12;  Fellows  v.  Hall,  3  McLean,  487;  Ormsby  v. 
Union  Pac.  R'y  Co.,  4  Fed.  Bep.,  170;  Newman 
V.  Moody,  19  Fed.  Rep.,  868. 

85 

If,  upon  the  hearing,  any  demurrer  or  plea 
shall  be  allowed,  the  defendant  shall  be  enti- 
tled to  his  costs.  But  the  court  may,  in  its 
discretion,  upon  motion  of  the  plaintiff,  allow 
him  to  amend  his  bill  upon  such  terms  as  it 
shall  deem  reasonable. 
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Brooks  Y.  Byam,  2  Story,  663 ;  National  Bank 
V.  Carpenter,  11  Otto,  567 ;  Hunt  v.  Rousmaniere, 
2  McLaon,  SJ^  ;  Dwight  y.  Humphreys,  3  McLean, 
104  ;  Ketchum  y.  Driggs,  6  McLean,  14  ;  Gaylor 
V.  R.  R.  Co.,  6  Bis8.,286. 

36 

No  demurrer  or  plea  shall  be  held  bad,  and 
overruled  upon  argument,  only  because  such 
demurrer  or  plea  sliall  not  cover  so  much  of 
the  bill  as  it  might  by  law  have  extended  to. 

Livingston  v.  Story.  9  Pet.,  633;  Kirkpatrick 
V.  White,  4  Wash. ,  696. 

87 

No  demurrer  or  plea  shall  be  held  bad  and 
overruled  upon  argument,  only  because  the 
answer  of  the  defendant  may  extend  to  some 
part  of  the  same  matter  as  may  be  covered  by 
such  demurrer  or  plea. 

Lewis  V.  Baird,  3  McLean,  66;  Ferguson  v. 
O'Hara,  1  Peters  C.  C,  493  ;  Crescent  City  Co.  r. 
Butchers,  etc.,  Co.,  1$  Fed.  Bep.,  226;  Hayes  y. 
Dayton,  18  Blatch.,  420. 

38 

If  the  plaintiff  shall  not  reply  to  any  plea, 
or  set  down  any  plea  or  demurrer  for  argu- 
ment, on  the  rule  day  when  the  same  is  filed, 
or  on  the  next  succeeding  rule  day,  he  shall 
be  deemed  to  admit  the  truth  and  sufficiency 
thereof,  and  his  bill  shall  be  dismissed,  as  of 
course,  unless'  a  judge  of  the  court  shall  allow 
him  further  time  for  the  purpose. 
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Poultney  v.  Lafayette,  S  How.,  81;  Parton  t. 
Prang,  S  Cliff,  537;  S.  C,,g  Off.  Pat  Qaz., 
619;  Hughes  v.  Blake,  6  Wheat.,  453;  Leeds  v. 
Marine  Ins.  Co., ;?  Wheat.  ,380;  Newby  v.  Oregon 
C.  R.  R.  Co.,  1  Saw.,  63;  National  Bank  ▼. 
Insurance  Co.,  14  Olio,  54. 


ANSWERS. 

39 

The  rule,  that  if  a  defendant  submits  to 
answer,  he  shall  answer  fully  to  all  the  matters 
of  the  bill,  shall  no  longer  apply  in  eases 
where  he  might  by  plea  protect  himself  from 
such  answer  and  discovery.  And  the  defend- 
ant shall  be  entitled  in  all  cases,  by  answer,  to 
insist  upon  all  matters  of  defense  (not  being 
matters  of  abatement  or  to  the  character  of 
the  parties,  or  matters  of  form),  in  bar  of  or 
to  the  merits  of  the  bill,  of  which  he  may  be 
entitled  to  avail  himself  by  a  plea  in  bar ;  and 
in  such  answer  he  shall  not  be  compellable  to 
answer  au}'  other  matters  than  he  would  be 
compellable  to  answer  and  discover  upon  filing 
a  plea  in  bar,  and  an  answer  in  support  of  such 

Elea,  touching  the  matters  set  forth  in  the 
ill,  to  avoid  or  repel  the  bar  or  defense. 
Thas,  for  example,  a  bona  fide  purchaser  for 
a  valuable  consideration,  without  notice,  may 
set  up  that  defense  by  way  of  answer  instead 
of  plea,  and  shall  be  entitled  to  the  same  pro- 
tection, and  shall  not  be  compellable  to  make 
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any  further  answer,  or  discovery  of  liis  title, 

than  he  would  be  in  any  answer  in  support  of 

such  plea. 

Hardeman  v.  Harris,  7  How.y  7S6;  Piatt  v. 
Oliver,  1  McLean,  296;  Mech.  Bank  of  Alexandria 
V.  Lynn,  1  Pet,  S76;  Boone  v.  Chiles,  10  Pet., 
179;  Brooks  v.  Byam,  1  Stoi-y,  S96;  Kittredge  v. 
Pres.  Claremont  B*k,  S  Story,  590;  Gaines  v. 
Agnelly,  1  Woods,  238;  Samples  v.  The  Bank,  1 
Woods,  623;  Vose  v.  Reed,  1  Woods,  647;  Living- 
stone V.  Story,  11  Peters,  362 ;  Wickliffe  v. 
Owings,  17  How.,  47;  Wood  v.  Mann,  1  Sum.y 
578;  Clark  v.  White,  12  Peters,  178;  Randall  v. 
Phillips,  3  Mason,  378;  Bailey  v.  Wright.  2  Bond, 
181;  Lenox  v.  Prout,  5  Wheat.,  620;  Union  Bank 
V.  Geary,  5  Peters,  98;  Higbe  v.  Hopkins.  / 
Wash.  G.  G.,2S0;  Carpenter  v.  Prov.  W.  I.  Co., 
4  How.,  186;  Hughes  ,v.  Blake,  1  Mason,  616; 
Langdon  v.  Goddard,'  2  Story,  267;  Gould  v. 
Gould,  3  Story,  516;  Greeley  v.  Smith,  3  Story, 
669;  Town  v.  Smith,  1  Wood  cfe  M.,  115;  Delana 
V.  Winsor,  1  Cliff,,  601;  Pomeroy  v.  Manin,  2 
Paine,  476;  Toby  v.  Leonard.  2  Cliff.,  40;  Gil 
man  v.  Libbey,  4  Cliff. ,  447;  Hay  ward  v.  National 
Bank,  2  Cliff.,  294;  Gernon  v.  Boccaline,  2  Wash. 
C.  a,  199  ;  Walker  v.  Derby.  6  Biss.,  134;  Field 
V.  Holland,  6  Craneh,  8;  Russell  v.  Clark,  7 
Cranch,  69;  Clark's  Ex*rs  v.  Van  Reimsdyk,  9 
Oraneh,  153;  Leeds  v.  Marine  Ins.  Co.,  2  Wheat. „ 
380;  Morris  V.  Nixon,  1  How.,  119;  Van  Reims- 
dyk V.  Kane.  1  Qall.,  630;  Osborne  v.  U.S.  Bank, 
9  Wheat.,  738. 

40 

A  defendant  shall  not  be  bound  to  answer 
any  statement  or  charge  in  the  bill,  unless 
specially  and  particularly  interrogated  thereto ; 
and  a  defendant  shall  not  be  bound  to  answer 
any   interrogatory   in  the  bill,   except  those 
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interrogatories  which  such  defendant  is 
required  to  answer;  and  where  a  defendant 
shall  answer  any  statement  or  charge  in  the 
bill  to  which  he  is  not  interrogated,  only  by 
stating  his  ignorance  of  the  matter  so  stat-ed 
or  charged,  such  answer  shall  be  deemed 
impertinent. 

Ordered,  that  the  fortieth  rule,  heretofore 
adopted  and  promulgated  by  this  court  as  one 
of  the  rules  of  practice  in  suits  in  equity  in 
the  circuit  courts,  be,  and  the  same  is  hereby 
repealed  and  annulled.  And  it  shall  not  here- 
after be  necessary  to  interrogate  a  defendant 
specially  and  particularly  upon  any  statement 
in  the  bill,  unless  the  complainant  desires  to  do 
so,  to  obtain  a  discovery. 

10  How.,  v.;  Young  v.  Grundy,  S  Graneh,^!; 
Tread  well  v.  Cleveland,  S  McLean,  S8S ;  Lcuig- 
don  V.  Goddard,  S  Story,  IS ;  Parsons  v.  Gum- 
ming, 1  Woods,  461;  Bailey  v.  Young,  IS  BlcUeh., 
BOO. 

41 

The  interrogatories  contained  in  the  inter- 
rogating part  of  the  bill  shall  be  divided  as 
conveniently  as  may  be  from  each  other,  and 
numbered  consecutively  1,  2,  3,  etc. ;  and  the 
interrogatories  which  each  defendant  is  re- 
quired to  answer  shall  be  specified  in  a  note 
at  the  foot  of  the  bill,  in  the  form,  or  to  the 
efEect  following,  that  is  to  say  :  "  The  defend- 
ant (A.  B.)  is  required  to  answer  the  interrog- 
atories numbered  respectively  1,  2,  3,"  etc. ; 


GBNBBAL  EQUITY  BULBS.  50 

and  tlie  oflBce  copy  of  tlie  bill  taken  by  each 
defendant  shall  not  contain  an^'  interrogatories, 
except  those  which  sncli  defendant  is  so 
required  to  answer,  unless  snch  defendant  shall 
require  to  be  furnished  with  a  copy  of  the 
whole  bill. 

If  the  complainant,  in  his  bill,  shall  waive 
an  answer  under  oath,  or  shall  only  require  an 
answer  under  oath,  with  regard  to  certain 
specified  interrogatories,  the  answer  of  the 
defendant,  though  under  oath,  except  such 
part  thereof  as  shall  be  directly  responsive  to 
such  interrogatories,  shall  not  be  evidence  in 
his  favor,  unless  the  cause  be  set.  down  for 
hearing  on  bill  and  answer  only ;  but  may 
nevertheless  be  used  as  an  affidavit,  with  the 
same  effect  as  heretofore,  on  a  motion  to  grant 
or  dissolve  an  injunction,  or  on  any  other  inci- 
dental motion  in  the  cause  ;  but  this  shall  not 
prevent  a  defendant  from  becoming  a  witness 
in  his  own  behalf  under  section  3  of  the  act 
of  Congress   of  July  2,  1864. 

B.  S.,  Sec.  858;  13  Wall.,  xi.;  Slessinger  v. 
Buckingham,  8  Saw  ,  469  ;  Patterson  v.  Gaines,  6 
How.y  660 ;  Amory  v.  Lawrence,  S  Cliff.  ^  62^; 
Holbrook  v.  Black,  8  L.  R.  N.  S.,  89;  Heath  v. 
Erie  R.  R.  Co.,  8  Blatch.,  S48. 

42 

The  note  at  the  foot  of  the  bill,  specifying 
the  interrogatories  which  each  defendant  is 
required  to  answer,  shall  be  considered  and 
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treated  as  part  of  the  bill,  and  the  addition  of 
any  such  note  to  the  bill,  or  any  alteration  in 
or  addition  to  such  note,  after  the  bill  is  filed, 
shall  be  considered  and  treated  as  an  amend- 
ment of  the  bill. 

43 

Instead  of  the  words  of  the  bill  now  in  use, 
preceding  the  interrogating  part  thereof,  and 
beginning  with  the  words  "  To  the  end,  there- 
fore," there  shall  hereafter  be  used  the  words 
in  the  form,  or  to  the  effect  following :  "  To 
the  end,  therefore,  that  the  said  defendants 
may,  if  they  can,  show  why  your  orator  should 
not  have  the  relief  hereby  prayed,  and  may, 
upon  their  several  and  respective  corporal 
oaths,  and  according  to  the  best  and  utmost  of 
their  several  and  respective  knowledge, 
remembrance,  information  and  belief,  full, 
true,  direct,  and  perfect  answer  make  to  such 
of  the  several  interrogatories  hereinafter  num- 
bered and  set  forth,  as,  by  the  note  hereunder 
written,  they  are  respectively  required  to 
answer,  that  is  to  say  : 

"  1.  Whether,"  etc. 

"  2.  Whether,"  etc. 

Langdon  v.  Goddard,  S  Story  y  1$, 

44 

A  defendant  shall  be  at  liberty,  by  answer, 
to  decline  answering  any  interrogatory  or  part 
of  an  interrogatory,  from  answering  which  he 
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might  have  protected  himself  by  demurrer; 
and  lie  shall  be  at  libert}'^  so  to  decline,  not- 
withstanding he  shall  answer  other  parts  of  the 
bill,  from  which  he  might  have  protected  him- 
self by  demurrer. 

Mech.  B*k  of  Alexandria  v.  Lynn,  /  Pet.,  S76. 

46 

No  special  replication  to  any  answer  shall 
be  tiled ;  but  if  any  matter  alleged  in  the 
answer  shall  make  it  pecessary  for  the  plaintiff 
to  amend  his  bill,  he  may  have  leave  to  amend 
the  same  with  or  without  the  payment  of 
costs,  as  the  court,  or  a  judge  thereof,  may,  in 
his  discretion,  direct. 

Taylor  v.  Benham,  5  How.,  $S$ ;  Wilson  v. 
StoUy,  4  McLean,  275 ;  Coleman  v.  Martin,  6 
Blateh.,291;  Duponti  v.  Massy,  ^  Wash,  a  C, 
1£8 ;  Clements  v.  Moore,  6  Wall.,  299;  Mason  v. 
Hartford  P.  <&  F.  R.  Co.,  10  Fed.  Rep.,  SS4. 

46 

In  every  case  where  an  amendment  shall  bo 
made  after  answer  filed,  the  defendant  shall 
put  in  a  new  or  supplemental  answer,  on  or 
before  the  next  succeeding  rule  day  after  that 
on  which  the  amendment  or  amended  bill  is 
filed,  unless  the  time  therefor  is  enlarged  or 
otherwise  ordered  bj''  a  judge  of  the  court ; 
and  upon  his  default,  the  like  proceedings  may 
be  had  as  in  cases  of  an  omission  to  put  in  an 
answer. 
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PARTIES  TO  BILLS. 

47 

In  all  cases  where  it  shall  appear  to  the 
court  that  persons  who  might  otherwise  be 
deemed  necessary  or  proper  parties  to  the  snit, 
cantiot  be  made  parties,  by  reason  of  their 
being  out  of  the  jurisdiction  of  the  court,  or 
incapable  otherwise  of  being  made  parties,  or 
because  their  joinder  would  oust  the  jurisdic- 
tion of  the  court  as  to  the  parties  before  the 
court,  tlie  court  may,  in  its  discretion,  proceed 
in  the  cause  without  making  such  persons 
parties ;  and,  in  such  cases,  the  decree  shall  be 
without  prejudice  to  the  rights  of  the  absent 
parties. 

B.  S.,  sec.  7S7;  Louisville  R.  R.  Co.  v.  Letson, 
£  How.,  566;  Shields  v.  Barrow,  17  H<fW,,lSO; 
Shields  v,  Barrow,  17  How  ,  14I;  Hemdon  v. 
Ridgway,  17  How,,  4S6;  Coiron  v.  Millaudon,  19 
How,,  lis;  Taylor  v.  Cook,  2  McLean,  616; 
Bargh  v.  Page,  4  McLean,  11;  Doremus  v.  Ben- 
nett, 4  McLean,  S^;  Bank  of  Vicksburg  v.  Slo- 
comb,  U  Pet.,  60;  Caldwell  v.  Taggart,  4  Btten, 
190;  Morgan  v.  Morgan,  S  Wheat,  £98;  Williams 
V.  Bankhead,  [19  Wall.,  £63;  Van  Reimsdyk  v. 
Kane,  1  Oall.,  S71;  West  v.  Randall. ;?  Jfa«m, 
181;  Elmendorf  v.  Taylor,  10  Wfieat.,  16»;  Finley 
V.  Bank  of  U.  S..  11  Wheat.,  S04;  French  v.  Shoe- 
maker, U  Watt.,  SI4;  Fitch  v.  Creighton,  2J^ 
How.,  159;  Heath  v.  Erie  Railway  Co.,  8  Blateh., 
S47;  Abbott  v.  American  H.  R.  Co.,  4  Blateh., 
491;  Mallow  v.  Hinde,  1£  Wheat.,  193;  Vattier  v. 
Hinde,  7  Pseters,  £52;  McCoy  v.  Rhodes,  11  Haw., 


GENKRAL  BQUITT  KULB8.  6ft 

131;  Cameron  v.  McRoberts,  3  Wheat,  591;  Hard- 
ing V.  Handy,  11  Wheat.,  103;  Gray  v.  Larrimore, 
2Alib.  U.  8.,  5J^;  Cole  S.  M.  Co.  v.  Virginia* 
C.  Co.,  1  Saw.,  470;  Payne  v.  Hoolc.  7  Wall,  4^5; 
Mechanics'  Bank  y.  Seton.  1  Peters,  £99;  Calhoun 
V.  St.JLouis,  etc..  Co.,  14  Fed.  Rep.,  4;  Wormley  v. 
Wormley,  8  Wheat,  42 1;  Carneal  v.  Banks,  10 
Wheoit,  181;  Ward  v.  Arredondo,  1  Paine,  41O; 
Harrison  v.  Urann,  1  Story,  64;  Joy  v.  Wirtz.  1 
Wash,  G.  C,  617;  Drake  v.  Goodridge,  SBlatch., 
161;  Riddle  v.  Mandeville,  5  Oranch,  3B2;  Rus- 
sell V.  Clarke.  7  Oranch,  64;  Marshall  v.  Beverly, 

5  Wheat,  313;  Connecticut  v.  Pennsylvania,  5 
Wluat.,  424;  Barney  v.  Baltimore,  6  WaXL.,  280; 
Bank  v.  Carrollton  R.  R.,  11  WaU.,  624;  Traders 
Bankv.  Campbell,  I4  Walt,  87;  Ribon  v.  R.  R. 
Co.,  16  Walt,  4^6;  Young  V.  Cushing,  4  Biss., 
466;  Bunce  v.  Gallagher,  6  Blaleh. ,  48 1;  Florence 
S.  M.  Co.  V.  Singer  S.  M.  Co.,  8  Blatch.,  113; 
Carson  v.  Robertson,  Chase,  475;  Bank  v.  Smith, 

6  Fed.  Hep.,  216;  Dormitzer  v.  111.,  etc.,  B.  Co., 
6  Fed.  Bep.,217;  Milligan  v.  Milledge,  3  Oranch, 
220;  Hoxie  v.  Carr,  1  Sum.,  173;  Hunt  v. 
Wycliffe,  2  Peters,  201;  Dandridge  v.  Washing- 
ton's Ex'rs,  2  Peters,  370;  Parsons  v.  Lyman. 
4  Blotch,  432;  Brown  v.  Pacific  M.  8.  S.  Co..  6 
Blateh.,  626;  Harrison  v.  Brown,  4  Wash.  C.  C, 
202;  Connolly  v.  Taylor,  2  Peters,  656;  MoUan  v. 
Torrance,  9  Wheat  537;  Coann  v.  Atlanta,  etc., 
Co..  14  Fed.  Rep..  4;  Kerr  v.  Watts,  6*  Wlieat., 
650;  Mc Arthur  v.  Scott,  118  U.  S.,  340. 

48 

Where  the  parties  on  either  side  are  very 
immerous,  and  can  not,  without  manifest 
inconvenience  and  oppressive  delays  in  the 
suit,  be  all  brouglit  before  it,  the  court,  in  its 
discretion,  may  dispense  with  making  all  of 
them  parties,  and    may    proceed  in  the  suit, 
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having  suflScieiit  parties  before  it  to  represent 
all  the  adverse  interests  of  the  plaintiffs  and 
the  defendants  in  tlie  suit  properly  before  it 
Bat  in  such  cases  the  decree  shall  be  without 
prejudice  to  the  rights  and  claims  of  all  the 
absent  parties. 

Mandeville  v.  Riggs,  2  Peters,  48$;  Brown  v. 
Pacific  M.  8.  8.  Co.,  5  Blotch,,  6t6;  Campbell  t. 
R.  R.  Co.,  1  Woods,  368;  Wilmer  v.  Atlanta,  etc., 
Co.,  e  Woods,  W;  West  v.  Randall,  2  Motion, 
181;  Calhoun  v.  8t.  Louis  Ry.  Co.,  U  Fed.  Bep., 

49 

In  all  suits  concerning  real  estate,  which  is 
vested  in  trustees  by  devise,  and  such  trustees 
are  competent  to  sell  and  give  discharges  for 
the  proceeds  of  the  sale,  and  for  the  rents  and 
profits  of  tlie  estate,  such  trustees  shall  repre- 
sent the  persons  beneficially  interested  in  the 
estate  or  the  proceeds,  or  the  rents  and  profits, 
in  the  same  manner,  and  to  the  same  extent  as 
the  executoi*8  or  administrators  in  suits  con- 
cerning personal  estate  represent  the  persons 
beneficially  interested  in  such  personal  estate; 
and  in  such  cases  it  shall  not  be  necessary  to 
make  the  persons  beneficially  interested  in 
such  real  estate,  or  rents  and  profits,  parties  to 
the  suit ;  but  the  court  may,  upon  considera- 
tion of  the  matter  on  the  hearing,  if  it  shall 
so  think  fit,  order  such  persons  to  be  made 
parties. 

Chew  V.  Hyman,  10  Biss.,  S40. 
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60 

In  snits  to  execute  the  trusts  of  a  will,  it 
sliall  not  be  necessary  to  make  tlie  heir-at-law 
a  party ;  but  the  plaintiff  shall  be  at  liberty  to 
make  the  heir-at-law  a  party,  where  he  desires 
to  have  the  will  established  against  him. 

Ware  V.  Galveston  City  Co.,  Ill  IT.  8.,  170, 

61 

In  all  cases  in  which  the  plaintiff  has  a  joint 
and  several  demand  against  several  persons, 
either  as  principals  or  sureties,  it  shall  not  be 
necessary  to  bring  before  the  court,  as  parties 
to  a  suit  concerning  such  demand,  all  the  per- 
sons liable  thereto  ;  but  the  plaintiff  may  pro- 
ceed against  one  or  more  of  the  persons  sever- 
ally liable. 

French  v.  Shoemaker,  14  Wall.,  SI4. 

62 

Where  the  defendant  shall,  by  his  answer, 
suggest  that  the  bill  is  defective  for  want  of 
parties,  the  plaintiff  shall  be  at  liberty,  within 
fourteen  days  after  answer  filed,  to  set  down 
the  cause  for  argument  upon  that  objection 
only ;  and  the  purpose  for  which  the  same  is 
so  set  down  shall  be  notified  by  an  entry,  to 
be  made  in  the  clerk's  order  book,  in  the 
form,  or  to  the  effect  following  ;  that  is  to 
say  :  '*'  Set  down  upon  the  defendant's  objec- 
tion for  want  of   parties."     And   where  the 
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plaintiff  shall  not  so  set  dowu  his  cause,  but 
shall  proceed  therewitli  to  a  hearing,  notwith- 
standing an  objection  for  want  of  parties 
taken  by  the  answer,  he  shall  not,  at  the  hear- 
ing of  the  canse,  if  the  defendant's  objections 
shall  then  be  allowed,  be  entitled,  as  of  course, 
to  an  order  for  liberty  to  amend  his  bill  by 
adding  pai*ties.  But  the  court,  if  it  thinks  fit, 
shall  be  at  liberty  to  dismiss  the  bill. 

Greenleaf  v.  Queen,  1  Peters,  138;  U.  S.  v. 
Gillespie,  6  Fed.  Hep.,  SOS;  Legee  v.  Thomas,  7 
Blatch.,  11 ;  Harrison  t.  Rowan,  4.  Wash,  G.  C., 

53 

If  a  defendant  shall,  at  the  hearing^  of  a 
cause,  object  that  a  suit  is  defective  for  want 
of  parties,  not  having  by  plea  or  answer  taken 
the  objection,  and  therein  specified,  by  name 
or  description,  the  parties  to  w^hom  the  objec- 
tion applies,  the  court,  if  it  shall  think  fit, 
shall  be  at  liberty  to  make  a  decree  saving  the 
rights  of  the  absent  parties. 

Legee  v.  Thomas,  S  Blatcfi.,  11;  Bank  r. 
Seton.  1  Peters,  S99 ;  Story  v.  Livingston,  IS 
Peters.  959;  Wallace  v.  Holmes,  9  Blatch.,  65; 
Greenleaf  v.  Queen,  1  Pet ,  ISS. 

NOMINAL  PARTIES  TO  BILLS. 

54 

"Where  no  account,  payment,  conveyance,  or 
other  direct  relief  is  sought  against  a  party  to 
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a  suit,  not  being  aa  infant,  the  party,  upon 
service  of  the  subpoena  upon  him,  need  not 
appear  and  answer  the  bill,  unless  the  plaintiff 
specially  requires  liim  so  to  do  by  the  prayer 
of  his  bill,  but  he  may  appear  and  answer  at 
his  option ;  and  if  he  does  not  appear  and 
answer,  he  shall  be  bound  by  all  the  proceed- 
ings in  the  cause.  If  the  plaintiff  shall  require 
him  to  appear  and  answer,  he  shall  be  entitled 
to  the  costs  of  all  the  proceedings  against  him, 
unless  the  court  sliall  otherwise  direct. 

Wormley  v.  Wormley,  8  Wheat.,  4fS. 

65 

Whenever  an  injunction  is  asked  for  by  the 
bill  to  stay  proceedings  at  law,  if  the  defend- 
ant do  not  enter  his  appearance,  and  plead,  de- 
mur or  answer  to  the  same  within  the  time 
prescribed  therefor  by  these  rules,  the  plain- 
tiff shall  be  entitled,  as  of  course,  upon  mo- 
tion, without  notice,  to  such  injunction.  But 
special  in  junctions  shall  be  gran  table  only  upon 
due  notice  to  the  other  party,  by  the  court,  in 
term,  or  by  a  judge  thereof,  in  vacation,  after 
a  hearing,  which  may  be  ex  parte  if  the  ad- 
verse party  does  not  appear  at  the  time  and 
place  ordered.  In  every  case  where  an  in- 
junction, either  the  common  injunction  or  a 
special  injunction,  is  awarded  in  vacation,  it 
snail,  unless  previously  dissolved  by  the  judge 
granting  the   same,  continue   until   the   next 
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term  of  the  court,  or  until  it  is  dissolved  by 
some  other  order  of  the  court. 

B.  8.,  sees.  718,  719,  7S0 ;  Simmsv.  Guthrie,  9 
Crancfi,  19;  Dunn  v.  Clarke,  8  Peters,  1;  Mc- 
Kinne  v.  Voorheis,  7  Oranch,  S79;  Dial  v.  Rey- 
nolds, S  Otto,  Sj^  ;  Diggs  v.  Wolcott,  4  Cranch, 
179;  Haines  v.  Carpenter,  1  OUo,  S64;  City  Bank 
V.  Skelton,  2  Blaich. ,  26;  Whepley  v.  Erie  Ry.  Co., 
e  Blotch.,  271;  Ewing  v.  Blight,  S  WaU.,  Jr., 
189;  Fanshawe  v.  Tracy,  4  Biss.,  490;  Fremont 
V.  Merced  Mf  g  Co.,  1  McAU.,  268;  Walworth  v. 
Board  of  Supervisors,  S  Bm.,  133;  McCauley  v. 
Kellogg,  2  Woods,  IS;  Marsh  v.  Bennett,  6  Mc- 
Lean, 117;  Mowrey  v.  R.  R.  Co.,  4  Biss.,  78; 
Gray  v.  Chicago,  etc.,  Co.,  1  Woolw.,  63;  Cole 
man  v.  Hudson  R.  R.  Co.,  6  Blaieh.,  67;  Read  v. 
Consequa,  4  Wash  C.  C,  174;  Farmer  v.  Cal- 
vert Lith.  Co.,  1  Flippin,  228;  Poor  v.  Carleton, 
3  Sum.,  70. 


BILLS  OF  REVIVOR  AND  SUPPLEMENTAL 

BILLS. 

56 

Whenever  a  suit  in  equity  shall  become 
abated  by  the  death  of  eithei*  party,  or  by  any 
other  event,  the  same  may  be  revived  by  a 
bill  of  revivor,  or  a  bill  in  the  nature  of  a  bill 
of  revivor,  as  the  circumstances  of  the  case 
may  require,  filed  by  the  proper  parties  enti- 
tled to  revive  the  same,  which  bill  may  be 
filed  in  the  clerk's  office  at  any  time  ;  and, 
upon  suggestion  of  the  facts,  the  proper  pro- 
cess of  subpoena  shall,  as  of  course,  be  issued 
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by  the  clerk,  requiring  the  proper  represent- 
atives of  the  other  party  to  appear  and  show 
cause,  if  any  tliey  have,  why  the  cause  should 
not  be  revived.  And  if  no  cause  shall  be 
shown  at  the  next  rule  day,  wliich  shall  occur 
after  fourteen  days  from  the  time  of  the  ser- 
vice of  the  same  process,  the  suit  shall  stand 
revived,  as  of  course. 

Glenn  v.  Capp,  11  Gill.  <fe  J.y  1;  Thorn  v.  Ger- 
mand,  4  Johns.  Ch.,  S63;  Requa  v.  Holmes.  16 
N.  F.,  193;  Wash.  Ins.  Co.  v  Slee,  S  Paige,  S66; 
Minnesota  Co!  v.  St.  Paul  Co.,  ^  Wall.,  609; 
Mayor,  etc.,  of  Springfield  v.  Edwards,  10  C.  L. 
N.,  61;  Kennedy  v.  Georgia  St.  B'k.  8  How., 
686;  Fitzpatrick  v.  Domingo,  U  Fed.  Bep.,  £16; 
Clarke  v.  Mathewson,  1$  Peters,  164;  Clarke  v. 
Matthews,  e  Sum.,  £63;  Vattier  v.  Hinde,  7 
Peters,  iS6S ;  Mason  v.  Hartford,  P.  &  F.  R. 
Co.,  19  Fed.  Bep.,  58;  Chester  v.  Life  Ass*n  of 
America,  4  Fed.  Bep.,  JtS7;  Barribeau  v.  Brant, 
17  Haw.,  43;  Illinois  Cent.  R.  R.  Co.  v  Turrill, 
110  U.  8.,  301. 

57 

Whenever  any  suit  in  equity  shall  become 
defective  from  any  event  happening  after  the 
filing  of  the  bill  (as,  for  example,  by  change 
of  interest  in  the  parties),  or  for  any  other 
reason,  a  supplemental  bill,  or  a  bill  in  the 
nature  of  a  supplemental  bill,  may  be  neces- 
sary to  be  filed  in  the  cause,  leave  to  file  the 
same  may  be  granted  by  any  judge  of  the 
court,  on  any  rule  day,  upon  proper  cause 
shown,  and  due  notice  to  the  other  party. 
And  if  leave  is  granted  to  file  such  supple- 
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mental  bill,  the  defendant  shall  demur,  plead, 
or  answer  thereto,  on  the  next  succeeding  rule 
day  after  the  supplemental  bill  is  filed  in  the 
clerk's  oifice,  unless  some  other  time  shall  be 
assigned  by  a  judge  of  the  court. 

Oliver's  Ex'r  v.  Decatur,  >^  Or,  G.  G. ,  458;  Slack 
V.  Walcott,  3  Ma»on,  508;  Greenleaf  v.  Queen.  / 
Fet.,  138;  Clarke  v.  Matthewson,  if  Pet..  16j^; 
Winter  v.  Ludlow,  3  Phila.,  464;  Baker  v.  Whit 
ing,  1  Story,  ^18;  Jenkins  v.  Eldredge,  3  Story, 
300;  Hoxie  v.  Carr,  J  Sum.,  173 ;  Kennedy  v. 
Georgia  St.  B'k,  8  How.,  610;  Tappan  v.  Smith, 
5  Bi88. ,  73;  Cohen  v.  Flesher,  1  Bond,  44O;  Caster 
V.  Wood,  1  Bald.,  289;  Parkhurst  v.  Kinsman, 
$  Blatch.,  7S;  Snead  v.  McCoull,  IS  Edw.,  407; 
Mos^ove  V.  Kountze,  14  Fed.  Bep.,  316;  Chester 
V.  Life  Ass'n  of  America,  4-  Fed.  Bep.,  487. 

58 

It  shall  not  be  necessary,  in  any  bill  of 
revivor  or  supplemental  bill,  to  set  forth  any 
of  the  statements  in  the  original  suit,  unless 
the  special  circumstances  of  the  case  may  re- 
quire it. 

ANSWERS. 
59 

Every  defendant  may  swear  to  his  answer 
before  any  justice  or  judge  of  any  court  of 
the  United  States,  or  before  any  commissioner 
appointed  by  any  circuit  court  to  take  testi- 
mony or  depositions,  or  before  any  master  in 
chancer}"  appointed   by  any  circuit  court,  or 
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before  any  judge  of  any  court  of  a  State  or 
Territory. 

Read  V.  Consequa,  4  Wash.  C.  C,  3S6;  Herman 
V.  Herman,  4.  Wash.  C.  C,  666. 


AMENDMENT  TO  ANSWERS. 

60 

After  an  answer  is  put  in,  it  may  be  amended, 
as  of  course,  in  any  matter  of  form  or  by  fill- 
ing up  a  blank,  or  correcting  a  date  or  refer- 
ence to  a  document,  or  other  small  matter,  and 
be  re-sworn  at  any  time  before  a  replication  is 
put  in,  or  the  cause  is  set  down  for  a  hearing 
upon  bill  and  answer.  But,  after  replication, 
or  such  setting  down  for  a  hearing,  it  shall 
not  be  amended  in  any  material  matters,  as  by 
adding  new  facts  or  defenses,  or  qualifying  or 
altering  the  original  statements,  except  by 
special  leave  of  the  court,  or  of  a  judge  thereof, 
upon  motion  and  cause  shown  after  due  notice 
to  the  adverse  party,  supported,  if  required, 
by  affidavit.  And  in  every  case  where  leave 
is  so  granted,  the  court,  or  the  judge  granting 
the  same,  may,  in  his  discretion,  require  that 
the  same  be  separately  engrossed  and  added  as 
a  distinct  amendment  to  the  original  answer, 
so  as  to  be  distinguishable  therefrom. 
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Caster  v.  Wood,  i  jBoW.,  S89;  Foote  v  Silsby,  1 
Blateh.,  646;  Calloway  v.  DobsoD,  1  Brocks  lid; 
Wilson  V.  Turberville's  Ex'r.  fS  dr.  C,  (7..  S7; 
Suydam  v.  Truesdale,  6  McLean,  4^9;  Smith  v. 
fiabcock,  S  Sum.,  68S;  Rhode  Island  ▼.  Massa- 
chusetts, IS  Peters,  S3;  Walden  v.  Bradley,  14 
Peters,  166;  India  Rubber  Co.  v.  Phelps,  8  BUUeh., 
86;  Grier  v.  Gregg,  4  McLean,  20^, 


EXCEPTIONS  TO  ANSWERS. 

61 

After  an  answer  is  filed  on  any  rule  day,  the 
plaintiff  shall  be  allowed  until  the  next  suc- 
ceeding rule  day  to  file  in  the  clerk's  office 
exceptions  thereto  for  insuflSciency,  and  no 
longer,  unless  a  longer  time  shall  be  allowed 
for  the  purpose,  upon  cause  shown  to  tlie 
court,  or  a  judge  thereof ;  and  if  no  exception 
shall  be  filed  thereto  within  that  period,  the 
answer  shall  be  deemed  and  taken  to  be  suffi- 
cient. 

Brent  v.  Venable,  S  Or.  C.  C. ,  2r7;  The  Patri- 
otic Bank  v.  Bank  of  Washington,  6  Or.  G.  C, 
602;  Brooks  v.  Byam,  1  Story,  296;  Hardenum  v. 
Harris,  7  How.,  726;  Read  v.  Consequa,  4 
Wash,  a  C. ,  SS6;  Bradford  v.  Geiss.  4  Wash.  C. 
C,  6 IS;  Chapman  v.  School  District,  I>eady,108; 
Griswold  v.  Hill,  1  Paine,  S90;  Kitredge  v.  Race, 
92  U.  S.y  116;  Adams  v.  Bridge  water  Iron  Co., 
6  Fed.  Bep.,  179;  Allis  v.  Stowell,  6  Fed.  Bep., 
SOS. 

62 

When  the  same  solicitor  is  emploj'ed  for  two 
or  more  defendants,  and  separate  answers  shall 
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be  filed,  or  other  proceedings  had  by  two  or 
more  of  the  defendants  separately,  costs  shall 
not  be  allowed  for  such  separate  answers  or 
other  proceedings,  unless  a  master,  upon  refer- 
ence to  him,  shall  certify  that  such  separate 
answers  and  other  proceedings  were  necessary 
or  proper,  and  ought  not  to  have  been  joined 
together, 

63 

Where  exceptions  shall  be  filed  to  the  an- 
swer for  insufficiency,  within  the  period  pre- 
scribed bv  these  rules,  if  tlie  defendant  shall 
not  submit  to  the  same,  and  file  an  amended 
answer  on  the  next  succeeding  rule  day,  the 
plaintiff  shall  fortliwith  set  them  down  for  a 
hearing  on  the  next  succeeding  rule  da}^  there- 
after, before  a  judge  of  the  court,  and  shall 
enter,  as  of  course,  in  the  order  book,  an  or- 
der for  that  purpose.  And  if  he  shall  not  so 
set  down  the  same  for  a  hearing,  the  excep- 
tions shall  be  deemed  abandoned,  and  the  an- 
swer shall  be  deemed  sufficient;  providedy 
however^  that  the  court,  or  any  judge  thereof, 
may,  for  good  cause  shown,  enlarge  the  time 
for  filing  exceptions,  or  for  answering  the 
same,  in  his  discretion,  upon  such  terms  as  he 
may  deem  reasonable. 

Read  v.  Consequa,  4  TTas/i,,  3S5;  La  Vega  v- 
Lapsley,  1  Woods^  4^8;  Penn  v.  Butler,  WaU.  C. 
0,^4. 
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64 

If,  at  the  hearing,  the  exceptions  shall  be 
allowed,  the  defendant  shall  be  bound  to  put 
in  a  full  and  complete  answer  thereto  on  the 
next  succeeding  rule  day  ;  otherwise  the  plain- 
tiff shall,  as  of  course,  be  entitled  to  take  the 
bill,  so  far  as  the  matter  of  such  exceptions  is 
•concerned,  as  confessed,  or  at  his  election,  he 
may  have  a  writ  of  attachment  to  compel  the 
defendant  to  make  a  better  answer  to  the  mat- 
ter of  the  exceptions;  and  the  defendant, 
when  he  is  in  custody  upon  such  writ,  shall 
not  be  discharged  therefrom  but  by  an  order 
of  the  court,  or  of  a  judge  thereof,  upon  his 
putting  in  such  answer,  and  complying  with 
such  other  terms  as  the  court  or  judge  may 

direct. 

65 

If,  upon  argument,  the  plaintiff's  exceptions 
to  the  answer  shall  be  overruled,  or  the  an- 
swer shall  be  adjudged  insufficient,  the  prevail- 
ing party  shall  be  entitled  to  all  the  costs 
occasioned  thereby,  unless  otherwise  directed 
by  the  court,  or  the  judge  thereof,  at.  the  liear- 
ing  upon  the  exceptions. 

REPLICATION  AND  ISSUE. 

66 

Whenever  the  answer  of  tlie  defendant  shall 
not  be  excepted  to,  or  shall  be  adjudged  or 
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deemed  snfBcient,  the  plain tiif  shall  file  the 
general  replication  thereto,  on  or  before  the 
next  succeeding  rule  day  thereafter;  and  in 
all  cases  where  the  general  replication  is  filed, 
the  cause  shall  be  deemed  to  all  intents  and 
piii*poses  at  issue,  without  any  rejoinder  or 
other  pleading  on  either  side.  If  the  plain tiflE 
shall  omit,  or  refuse,  to  file  such  replication 
within  the  prescribed  period,  the  defendant 
shall  be  entitled  to  an  order,  as  of  course,  for 
a  dismissal  of  the  suit;  and  the  suit  shall  there- 
upon stand  dismissed,  unless  the  court,  or  a 
judge  thereof,  shall,  upon  motion,  for  cause 
shown,  allow  a  replication  to  be  filed  nunc  pro 
tunCy  the  plaintiff  submitting  to  speed  the 
cause,  and  to  such  other  terms  as  may  be  di- 
rected. 

Coleman  v.  Martin,  6  Bl.  G.  C,  ^91;  Robinson 
V.  Salterlee,  3  Saw.,  134;  Clements  v.  Moore,  6 
Wall.,  299;  Duponti  v.  Mussy,  4  WcuJi.,  128 ; 
Jones  V.  Brittan,  1  Woods,  667 ;  Bullinger  v. 
Mackey,  U  Blaich.,  355 ;  Fisher  v.  Wilson,  16 
Blaich. .  220  ;  Washington  R.  R.  v.  Bradleys,  10 
Wall.,  302;  Fischer  v.  Hayes,  19  Blateh.,  26;  8. 
C,  6  Fed.  Bep.,  76;  Vattier  v.  Hinde,  7  Pet.,  262; 
Warren  v.  Van  Brunt,  19  Wall.,  646;  Allis  v. 
Store,  10  Bis8.,  57;  S.  G.,5  Fed.  Bep.,  203. 

TESTIMONY,  HOW  TAKEN. 

67 

1.     After  the  cause  is  at  issue,  commissions 
to  take  testimony  may  be  taken  out  in  vaca- 
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tioii  as  well  as  in  term,  jointly  by  both  parties, 
or  severally,  by  either  party,  upon  interroga- 
tories filed,  by  the  party  taking  out  the  same, 
in  the  clerk's  office,  ten  days'  notice  thereof 
being  given  to  the  adverse  party  to  file  cross- 
interrogatories  before  the  issuing  of  the  com- 
mission; and,  if  no  cross-interrogatories  are 
filed  at  the  expiration  of  the  time,  the  com- 
mission may  issue  ex  parte.  In  all  cases,  the 
commissioner  or  commissioners  shall  be  named 
by  the  court,  or  by  a  judge  thereof.  If  the 
parties  shall  so  agree,  the  testimony  may  be 
taken  upon  oral  interrogatories  by  the  parties 
or  their  agents,  without  filing  any  written 
interrogatories. 

2.  Ordered,  that  the  sixtv-seventh  rule 
governing  equity  practice  be  so  amended  as  to 
allow  the  presiding  judge  of  any  court  exer- 
cising jurisdiction,  either  in  term  time  or  va- 
cation, to  vest  in  the  clerk  of  said  court  gen- 
eral power  to  name  commissioners  to  take  tes- 
timony in  like  manner  that  the  court  or  judge 
thereof  can  do  by  the  said  sixty-seventh  rule. 

3.  Either  party  may  gi  ve  notice  to  the  other 
that  he  desires  the  evidence  to  be  adduced 
in  the  cause  to  be  taken  orally,  and  thereupon 
all  the  witnesses  to  be  examined  shall  be 
examined  before  one  of  the  examiners  of  the 
court,  or  before  an  examiner  to  be  specially 
appointed  by  the  court ;  the  examiner  to  be 
furnished  with  a  copy  of  the  bill  and  answer, 
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if  any  ;  and  such  examination  shall  take  place 
in  the  presence  of  the  parties  or  their  agents, 
by  tlieir  counsel  or  solicitora,  and  the  wit- 
nesses shall  be  subject  to  cross-examination 
and  re-examination,  and  which  shall  be  con- 
ducted as  near  as  may  be  in  the  mode  now 
used  in  common  law  courts.  The  deposi- 
tions taken  upon  such  oral  examination  sliall 
be  taken  down  in  writing  by  the  examiner  in 
the  form  of  narrative,  unless  he  determines 
the  examination  shall  be  by  question  and 
answer  in  special  instances ;  and  when  com- 
pleted, shall  be  read  over  to  the  witness  and 
signed  by  him  in  the  presence  of  the  parties 
or  counsel,  or  such  of  them  as  may  attend ; 
provided^  if  the  witness  shall  refuse  to  sign  the 
said  deposition,  then  the  examiner  shall  sign 
the  same ;  and  the  examiner  may,  upon  all 
examinations,  state  any  special  matters  to  the 
court  as  he  shall  think  fit ;  and  any  question 
or  questions  whicli  may  be  objected  to  shall  be 
noted  by  the  examiner  upon  the  deposition ; 
but  he  shall  not  have  power  to  decide  on  the 
competenc}',  materiality,  or  relevancy  of  the 
questions ;  and  the  court  shall  have  power  to 
deal  with  the  costs  of  incompetent,  immate- 
rial, or  irrelevant  depositions,  or  parts  of  them, 
as  may  be  just. 

In  case  of  refusal  of  witnesses  to  attend,  to 
be  sworn,  or  to  answer  any  question  put  by 
the  examiner,  or  by  counsel  or  solicitor,  the 
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sarae  practice  shall  be  adopted  as  is  now 
practiced  with  respect  to  witnesses  to  be  pro- 
duced on  examination  before  an  examiner  of 
said  court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  coun- 
sel, or  solicitors,  to  the  opposite  counsel,  or 
solicitors,  or  parties,  of  the  time  and  place  of  the 
examination,  for  such  reasonable  time  as  the 
examiner  may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before 
the  examiner  is  concluded,  the  original  de- 
position, authenticated  by  the  signature  of  the 
examiner,  shall  be  transmitted  by  him  to  the 
clerk  of  the  court,  to  be  there  filed  of  record, 
in  the  same  mode  as  prescribed  in  the  30th 
section  of  act  of  Congress,  September  24th, 
1789. 

Testimony  may  be  taken  on  commission  in 
the  usual  way  by  written  interrogatories  and 
cross- interrogatories,  on  motion  to  the  court 
in  term  time,  or  to  a  judge  in  vacation,  for 
special  reasons  satisfactory  to  the  court  or 
judge. 

4.  Where  the  evidence  to  be  adduced  in  a 
cause  is  to  be  taken  orally,  as  provided  in  the 
order  passed  at  the  December  term,  1861, 
amending  the  67th  general  rule,  the  court  may, 
on  motion  of  either  party,  assign  a  time  within 
which  the  complainant  shall  take  his  evidence 
in  support  of  the  bill,  and  a  time  thereafter 
within  which  the  defendant  shall  take  his  evi- 
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dence  in  defense,  and  a  time  tliereafter  within 
which  the  complainant  shall  take  liis  evidence 
in  reply ;  and  no  f nrtlier  evidence  shall  be 
taken  in  the  cause  unless  by  agreement  of  the 
parties,  or  by  leave  of  court  first  obtained  on 
motion  for  cause  shown. 

17  How. .  nii. ;  1  Blaek,  vi.  ;  9  Wall. ,  vii. ; 
22.  5..  §  865;  Van  Hook  v.  Pendleton,  2  Blatcli., 
86;  Pierce  v.  Strickland.  2  Story.  S92;  Blease 
V.  Garlington.  9B  U.  8.,  1;  Sickles  v.  The 
Gloucester  Co.,  3  WaU,,  Jr.,  193 ;  Coleman  v. 
Martin,  6  Blatch.,  291;  Bronson  v.  La  Cross  R.  R. 
Co.,  9  Am.  Law  E.,  350;  Bischoflfscheim  v.  Balt- 
zen,  10  Fed.  Bep.,  1;  In  re  Clarke,  9  Blateh.,  372; 
N.  C.  R  R.  Co.  V.  Drew,  3  Woods,  692;  U.  8.  v. 
Parrott,  1  McAU..  j^7;  Armstrong  v.  Brown,  1 
Wash.,G.  C,  43;  Menus  v.  Dupont,  3  Wash.  CO., 
31;  Willings  v.  Consequa,  1  Peters,  301;  Lonsdale 
V.  Brown,  3  Wash.  G.  C,  404;  Boudereau  v. 
Montgomery'.  4  WasJi.  C.  C,  186;  Rhodes  v.  Seliiu 
4  Wash.  G.  G.,  715;  Read  v  Bertrand,  4  Wash. 
G.  C.  558;  Crocker  v.  Franklin  Co.,  1  8t(yry.  169; 
Eetland  v.  Bissett,  /  Wash.  G.  G.,  144;  Dodge  v. 
Israel,  4  Wash.  G.  G. .  323;  Richardson  v.  Golden,. 
3  Wash.  G.  (7.,  109;  Bell  v.  Davidson,  3  WasK 
G.  C,  328;  Gilpins  v.  Consequa,  3  Wash.  G.  G , 
'  184;  Gass  v.  Stinson,  3  Sum. ,  98;  Frese  v.  Bieden- 
feld,  14  Blatch..  402;  De  Butts  v.  Bacon,  1  Grandi 
G.  (7.,  569;  Livingston  v.  Story,  9  Peters,  632. 

68 

Testimony  may  also  be  taken  in  the  cause 
after  it  is  at  issue,  by  deposition,  according  to 
the  acts  of  Congress.  But  in  such  case,  it  no 
notice  is  given  to  the  adverse  party  of  the  time 
and  place  of  taking  the  deposition,  he  sliall* 
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upon  motion  and  aflSdavit  of  the  fact,  be  en- 
titled to  a  cross-examination  of  the  witness, 
either  under  a  commission,  or  by  a  new  depo- 
sition taken  under  the  acts  of  Congress,  ii  a 
court,  or  a  judge  thereof,  shall,  under  all  the 
•circumstances,  deem  it  reasonable. 

R  8.  Seen.  863-875;  Phettiplace  v.  Sayles,  4 
Jfawn,  312;  Gass  v.  Stinson,  3  Sum.,  98;  Russell 
V.  McLellan,  3  W.  d  if.,  157;  The  Ruby,  6  Ma- 
son, 451. 

69 

Three  months,  and  no  more,  shall  be  allowed 
for  the  taking  of  testimony  after  the  cause  is 
^t  issue,  unless  the  court,  or  judge  thereof, 
«hall,  upon  special  cause  shown  by  either  party, 
enlarge  the  time ;  and  no  testimony  taken  after 
such  period  shall  be  allowed  to  be  read  in  evi- 
dence at  the  hearing.  Immediately  upon  the 
return  of  the  commissions  and  depositions  con- 
taining the  testimony,  into  the  clerk's  oflSce, 
publication  thereof  may  be  ordered  in  the 
^clerk's  office,  by  any  judge  of  the  court,  upon 
due  notice  to  the  parties,  or  it  may  be  enlarged, 
4is  he  may  deem  reasonable  under  all  the  cir- 
<;umstances.  But  by  consent  of  the  parties, 
publication  of  the  testimony  may,  at  any  time, 
pass  in  the  clerk's  office,  such  consent  being  in 
writing,  and  a  cop}'  thereof  entered  in  the 
order  book,  or  indorsed  upon  the  deposition  or 
testimony. 
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9  WaU.,  mi,;  Brown  v.  Hall,  6  Bl.  G.  a,  4OI; 
Patten  v.  Darling,  1  CUff.y  25 J^;  Melius  v.  Howard, 
2  Curt.,  264;  Ingle  v.  Jones,  9  Wall.,  486;  Wood 
V.  Mann,  S  Sum.,  $16;  Gilbert  v.  Van  Arman,  1 
Flijypin,  42 1;  Coleman  v.  Martin,  6  Blatch.,  $91; 
De  Butts  V.  Bacon,  1  Cranch  C.  C,  569;  Gass  v. 
Stinson,  2  Sum.,  605;  Fischer  v.  Hayes,  19  Blatch. , 
S5;  S.  C,  6  Fed.  Eep.,  76;  Wooster  v.  Clark,  9 
Fed.  Rep. ,  864;  Bischoffscheim  v.  Baltzer,  10  Fed. 
Bep.,1;  Thayer  V.  Swift,  Walk.  Ch.,384;  Bach- 
elor V.  Nelson,  Walk.  Ck.,  449;  Sargeant  v.  Na- 
tional Bank,  7  Bep.,  2S1. 


TESTIMONY,  DE^BENE  ESSE. 

70 

After  any  bill  filed,  and  before  the  defend- 
ant hath  answered  the  same,  upon  affidavit 
made  that  any  of  the  plaintiffs  witnesses  are 
aged  and  infirm,  or  going  out  of  the  country, 
or  that  any  of  them  is  a  single  witness  to  a 
material  fact,  the  clerk  of  the  court  shall,  as  of 
course,  upon  the  application  of  the  plaintiff, 
issue  a  commission  to  such  commissioner  or 
commissioners  as  a  judge  of  the  court  may 
direct,  to  take  the  examination  of  sucli  witness 
or  witnesses  de  bene  esse,  upon  giving  due 
notice  to  the  adverse  party  of  the  time  and 
place  of  taking  his  testimony. 

Eslava  v.  Mazange,    1  Wood,  023;  Richter  v. 
Union  Trust  Co.,  115  U.  S.,  209. 
6 
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FORM  OF  LAST  INTERROGATORY. 

71 

The  last  interrogatory  in  the  written  inter- 
rogatories to  take  testimony,  now  commonly 
in  use,  shall,  in  the  future,  be  altered  and 
stated  in  substance,  thus :  "  Do  you  know,  or 
can  you  set  forth,  any  other  matter  or  thing, 
which  may  be  a  benefit  or  advantage  to  the 
parties  at  issue  in  this  cause,  or  either  of 
them,  or  that  may  be  material  to  the  subject 
of  this  your  examination,  or  the  matters  in 
question  in  this  cause  ?  if  yea,  set  forth  the 
same  fully  and  at  large  in  your  answer." 

Rhoades  v.  Selin,  4  Wash.  G.  (7.,  716;  Richard 
son  V.  Golden,  S  Wash.  C.  C,  109 ;  Dodge  v. 
Israel,  A  Wash.  G.  C,  S^S, 


CROSS  BILL 

72 

Where  a  defendant  in  equity  files  a  cross 
bill  for  discovery  only,  against  the  plaintiflf  in 
the  original  bill,  the  defendant  to  the  original 
bill  shall  first  answer  thereto,  before  the  orig- 
inal plaintiflf  shall  be  compellable  to  answer 
the  cross  bill.  The  answer  of  the  original 
plaintiff  to  such  cross  bill  may  be  read  and 
used  by  the  party  tiling  the  cross  bill  at  the 
hearing,  in   the  same  manner,  and  under  the 
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same  restrictions  as  the  answer,  praying  relief, 
iiiav  now  be  used  and  read. 

Allen  V.  Allen,  Hemp.,  58;  Shields  v.  Barrow, 
17  How.,  ISO;  Cros8  v.  De  Valle,  iWaU.,  1;  Bron 
son  V.  LaC.  &  M.  R.  R.  Co.,  ^FaW..  283;  Rubber 
Co.  V.  Goodyear,  9WaU.,  837;  Heath  v.  Erie  Ry. 
Co.,  9  Blatch.,  S16;  Forbes  v.  R.  R.  Co.,  S Woods, 
S23 ;  Putnam  v.  New  Albany.  4  BUi.,  366: 
Weaver  v.  Alter,  3  Woods,  162;  Young  v.  Pott,  4. 
Wash.  C,  C,  521;  Carnochan  v.  Christie,  11 
Wheat.,  446 ;  Peay  v.  Schenck,  1  Woolw.,  175; 
Brandon,  etc.,  Mfg.  Co.  v.  Prime,  14  BlateJi.,  371; 
Moore  v.  Huntington,  17 Wall.,  417;  Lowenstein 
V.  GUdewell,  6  Dili. ,  325  ;  Washington  Railroad 
V.  Bradleys,  lOWaU.,  299. 


REFERENCE  TO  AND  PROCEEDINGS  BE- 
FORE MASTERS. 
73 

Every  decree  for  an  account  of  tlie  personal 
estate  of  a  testator,  or  intestate,  shall  contain  a 
direction  to  the  master,  to  whom  it  is  referred 
to  take  the  same,  to  inquire  and  state  to  the 
court  what  parts,  if  any,  of  such  personal  es- 
tate are  outstanding  or  undisposed  of,  unless 
the  court  shall  otherwise  direct. 

Kelsey  v.  Hobby,  IG  Peters,  269;  Pendleton  v. 
Evans  Exrs  .  4  Wash.  C.  G. ,  391 ;  Allen  v.  Blunt, 
1  Blaieh.,  4J8O ;  St.  Colombe  v.  U.  S..  7  Peters, 
626;  Field  v.  Holland,  6  Oraneh,  8;  Lawrence  v. 
Dana.  4  Cliff.,  6;  Jewett  v.  Cunard,  3 Wood  &  M., 
277;  Harding  V.  Handy,  11  Wheat,  103. 
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74 

Whenever  any  reference  of  any  matter  is 
made  to  a  master  to  examine  and  report 
thereon,  the  party  at  whose  instance  and  for 
whose  benefit  tlie  reference  is  made,  shall 
cause  the  same  to  be  presented  to  the  master 
for  a  hearing  on  or  before  tlie  next  rule  day 
succeeding  tlie  time  when  the  reference  was 
made ;  if  lie  shall  omit  to  do  so,  the  adverse 
party  sliall  be  at  liberty  forthwith  to  cause 
proceedings  to  be  had  before  the  master,  at 
the  costs  of  the  party  procuring  the  reference. 

75 

Upon  every  such  reference,  it  sliall  be  the 
duty  of  the  master,  as  soon  as  he  reasonably 
can,  after  the  same  is  brought  before  him,  to 
assign  a  time  and  place  for  proceedings  in  the 
same,  and  to  give  due  notice  thereof  to  each 
of  the  parties  or  their  solicitors ;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place 
appointed,  the  master  shall  be  at  liberty  to 
proceed  ex  parte^  or,  in  his  discretion,  to  ad- 
journ the  examination  and  proceedings  to  a 
future  day,  giving  notice  to  the  absent  party 
or  his  solicitor,  of  such  adjournment ;  and  it 
shall  be  the  duty  of  the  master  to  proceed  with 
all  reasonable  diligence  in  every  such  refer- 
ence, and  with  the  least  practicable  delay,  and 
either  party  shall  be  at  liberty  to  apply  to  the 
court,  or  a  judge  thereof,  for  an  order  to  the 
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master  to  speed  the  proceedings  and  make  his 
report,  and  to  certify  to  the  court  or  jndge  the 
reasons  for  any  delay. 

76 

In  the  reports  made  by  the  master  to  the 
conrt,  no  part  of  any  state  of  facts,  charge, 
aflSdavit,  deposition,  examination  or  answer, 
bronght  in  or  used  before  tljem,  sliall  be  stated 
or  recited.  But  such  state  of  facts,  charge, 
affidavit,  deposition,  examination  or  aTiswer 
shall  be  identified,  specified  and  referred  to, 
so  as  to  inform  the  court  what  state  of  factp, 
charge,  affidavit,  deposition,  examination,  or 
answer,  was  so  brouglit  in  or  used. 

77 

The  master  shall  regulate  all  the  proceed- 
ings in  every  hearing  before  him,  upon  every 
snch  reference ;  and  he  shall  have  full  author- 
ity to  examine  the  parties  in  the  cause  upon 
oath,  touching  all  matters  contained  in  the 
reference  ;  and  also  to  require  the  production 
of  all  books,  papers,  writings,  vouchers  and 
other  documents,  applicable  thereto  ;  and  also 
to  examine,  on  oath,  viva  voee,  all  witnesses 
produced  by  the  parties  before  him,  and  to 
order  the  examination  of  other  witnesses  to  be 
taken,  under  a  commission  to  be  issued  upon 
his  certificate,  from  the  clerk's  office,  or  by 
deposition,  accorditig  to  the  acts  of  Congress, 
or  otherwise,  as  hereinafter   provided :     and 
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also  to  direct  the  mode  in  whicli  the  matters 
requiring  evidence  shall  be  proved  before  him; 
and  generally  to  do  all  other  acts  and  direct 
all  other  inquiries  and  proceedings  in  the  mat- 
ters before  liim,  which  he  may  deem  necessary 
and  proper  to  the  justice  and  merits  thereof, 
and  the  riglits  of  the  parties. 

Foote  V.  Silsby,  S  Blaich,,  607;  Stoiy  v.  Liv- 
inffston,  IS  Peten*,  S59 ;  Harding  v.  Handy,  11 
Wheat,  103;  Wooster  v.  Gumbiruner,  BO  Fed. 
Bep.,  167;  Hatch  v.  Indianapolis  &  S.  R.  Co.,  9 
Fed.  Rep.,  856. 

78 

Witnesses  who  live  within  the  district  may, 
upon  due  notice  to  the  opposite  party,  be  sum- 
moned to  appear  before  tne  commissioner  ap- 
pointed to  take  testimony,  or  before  a  master 
or  examiner  appointed  in  any  cause,  by  sub- 
poena in  the  usual  form,  which  may  be  issued 
by  the  clerk  in  blank,  and  filled  up  by  the 
party  praying  the  same,  or  by  the  commis- 
sioner, master  or  examiner  requiring  the  attend- 
ance of  the  witnesses  at  the  time  and  place 
specified,  who  shall  be  allowed  for  attendance 
the  same  compensation  as  for  attendance  in 
court ;  and  if  any  witness  shall  refuse  to  appear 
or  to  give  evidence,  it  shall  be  deemed  a  con- 
tempt of  the  court,  which,  being  certified  to 
the  clerk's  oflSce  by  the  commissioner,  master 
or  examiner,  an  attachment  may  issue  there- 
upon by  order  of  the  court  or  of  any  judge 
thereof,  in  the  same  manner  as  if  the  contempt 
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were  for  not  attending  or  for  refusing  to  give 
testimony  in  the  court.  But  nothing  herein 
contained  shall  prevent  the  examination  of 
witnesses  viva  voce  when  produced  in  open 
court,  if  the  court  shall,  in  its  discretion,  deem 
it  advisahle. 

Erie  Ry.  Co.  v.  Heath,  8  Blatch.,  j^lJ;  R.  R.  Co. 
V.  Drew,  3  Woods,  69$;  In  re  Clarke,  9  Blatch., 
37:8;  Gass  v.  Stinson,  5  Sum.,  606;  Jenkins  v. 
Eldridge,  S  Story,  S99;  see  also  Gen.  Eg.  Bale  67. 

79 

All  parties  accounting  before  a  master,  shall 
bring  in  their  respective  accounts  in  the  form 
of  debtor  and  creditor ;  and  any  of  the  other 
parties,  who  shall  not  be  satisfied  with  the 
accounts  so  brought  in,  shall  be  at  liberty  to 
examine  the  accounting  party  viva  voce^  or 
upon  interrogatories,  in  the  master's  office,  or 
by  deposition,  as  the  master  shall  direct. 

Ransom  v.  Winn,  18  How.,  S96. 

80 

All  affidavits,  depositions  and  documents, 
which  have  been  previouslj^  made,  read,  or  used 
in  the  court,  upon  any  proceeding  in  any  cause 
or  matter,  may  be  used  before  the  master. 

81 

The  master  shall  be  at  liberty  to  examine 
any  creditor  or  other  person  coming  in  to  claim 
before  him,  either  upon  written  interrogatories, 
or  viva  voce^  or  iTi  both  modes,  as  the  nature 
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of  the  case  raay  appear  to  him  to  require.  The 
evidence  upon  such  examination  shall  be  taken 
down  by  the  master,  or  by  some  other  person 
by  his  order,  and  in  his  presence,  if  either 
party  requires  it,  in  order  that  the  same  may 
be  used  by  the  court,  if  necessary. 

82 

The  circuit  courts  may  appoint  standing 
masters  in  chancery  in  their  respective  districts, 
both  the  judges  concurring  in  the  appointment; 
and  they  may  also  appoint  a  master  pro  hoc 
vice  in  any  particular  case.  Tlie  compensation 
to  be  allowed  to  every  master  in  chancer}'  for 
his  services,  in  any  particular  case,  shall  be 
fixed  by  the  circuit  court,  in  its  discretion, 
having  regard  to  all  the  circumstances  thereof; 
and  the  compensation  shall  be  charged  upon 
and  borne  by  such  of  the  parties  in  the  cause 
as  the  court  shall  direct.  The  master  shall  not 
retain  his  report  as  security  for  his  compensa- 
tion ;  but  when  the  compensation  is  allowed 
by  the  court,  he  shall  be  entitled  to  an  attach- 
ment for  the  amount  against  the  party  who  is 
ordered  to  pay  the  same,  if,  upon  notice  there- 
of, he  does  not  pay  it  within  the  time  pre- 
scribed by  the  court. 

Van  Hook  v.  Pendleton,  S  Blotch.,  86;  Acts  of 
Congress,  1879,  ch,  183,  p.  416;  Frese  v.  Bieden- 
feld,  UBlaich.,  Jfi2;  Myers  v.  Dunbar,  It  Bf^tteh., 
380. 
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EXCEPTION  TO  MASTER'S  REPORT. 

83 

The  master,  as  soon  as  his  report  is  ready,, 
shall  return  the  same  into  the  clerk's  office,  and 
the  day  of  the  return  shall  be  entered  by  the- 
clerk  in  the  order  book.  The  parties  shall 
have  one  month  from  the  time  of  tiling  the 
report,  to  file  exceptions  thereto;  and  if  no- 
exceptions  are  within  that  pei'iod  filed  by 
either  party,  the  report  shall  stand  confirmed 
on  the  next  rule  day  after  the  month  is  expired.. 
If  exceptions  are  filed,  they  shall  stand  for 
hearing  before  the  court,  if  the  court  is  then 
in  session,  or  if  not,  then  at  the  next  sitting  of 
the  court  which  shall  be  held  thereafter  bv 
adjournment  or  otherwise. 

Troy  Iron  and  Nail  Fact.  v.  Coming,  6  Bl.  C. 
C,  3i8;  Greene  v.  Bishop,  1  Cliff.,  186;  Brockett 
V.  Brockett,  3  How.,  691;  Ward  v.  Peck,  18  How., 
S89;  McMicken  v.  Perin,  18  How. ,  507;  Story  v. 
Livingston,  IS  Pet.,  359 ;  Dexter  v.  Arnold,  3 
Sum.,  108;  Gordon  v.  Lewis,  2  Sum.,  14$;  Canal 
Co.  V.  Gordon,  6  Wall.,  561;  Harding  v.  Handy, 
11  WJieat.,  103;  Gaines  v.  New  Orleans,  1  Woods, 
104;  Stanton  v.  Al.  &  Chat.  R.  R.  Co.,  2  Woods, 
506;  Mason  v.  Crosbv-,  3  W.  &  M.,  258 ;  St. 
Colombe  v.  U.  8.,  7  Peters,  625;  Foster  v.  God- 
dard,  1  Black,  506;  Chappedelaine  v.  Dechenaux, 
4  GrancJi,  306;  TurriU  v.  R.  R.  Co..  5  Biss..  34S; 
Garretson  v.  Clark,  15  Blatch.,  70;  Oliver  v.  Piatt, 
3  How.,  334;  Cowdrey  v.  R.  R.  Co.,  1  Woods,  331;- 
Fischer  v.  Hayes.  16  Fed.  Rep.,  460;  Hatch  v. 
Indianapolis  &  S.  R.  Co.,  9  Fed.  lie  p.,  856. 
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84 

And  in  order  to  prevent  exceptions  to  re- 
ports from  being  filed  for  frivolous  causes,  or 
for  mere  delay,  the  party  whose  exceptions  are 
overruled  shall  for  every  exception  overruled 
pay  costs  to  th^  other  parry,  and  for  every 
exception  allowed  shall  be  entitled  to  costs — 
the  costs  to  be  fixed  in  each  case  by  the  court, 
by  a  standing  rule  of  the  circuit  court. 

Garretson  v.  Clark,  17  Blatch.,  S56. 


DECREES. 

85 

Clerical  mistakes  in  decrees,  or  decretal 
orders,  or  errors  arising  from  any  accidental 
slip  or  omission,  may  at  any  time,  before  an 
actual  enrollment  thereof,  be  corrected  by 
order  of  the  court,  or  a  judge  thereof,  upon 
petition,  without  the  form  or  expense  of  a  re- 
hearing. 

Dexter  V.  Arnold.  5  Mason,  SOS;  Whiting  v.  U.  8. 
Bank,  IS  Peters,  6;  Tilton  v.  Barrell,  17  Fed. 
jBep.,  ,59;  Coleman  v.  Neill,  11  Fed.  Rep.,  461, 

86 

In  drawing  up  decrees  and  orders,  neither 
the  bill,  nor  answer,  nor  other  pleadings,  nor 
any  part  thereof,  nor  the  report  of  any  master, 
nor  any  other  prior  proceeding,  shall  be  recited 
or  stated  in  the  decree  or  order;  but  the  decree 
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and  order  shall  begin  in  substance  as  follows: 
"  This  cause  came  on  to  be  heard  (or  to  be 
further  heard,  as  the  case  may  be)  at  this  term, 
and  was  argued  by  counsel ;  and  thereupon, 
upon  consideration  thereof,  it  was  ordered  ad- 
judged, and  decreed  as  follows,  viz:"  [Here 
insert  the  decree  or  order.] 

Whiting  V.  U.  S.  Bank,  IS  Peievd,  16;  Putnam  v. 
Day,  22  Wall.,  60;  Forgay  v.  Conrad,  6  How.,  21; 
W.  R.  Co.  V.  Swasey,  23  Wall.,  405. 

87 

GUARDIANS  AND  PROCHEIN  AMIS. 

Guardians  ad  litem  to  defend  a  suit  may  be 
appointed  by  the  court,  or  by  any  judge 
thereof,  for  infants,  or  other  persons  who  are 
under  guardianship,  or  otherwise  incapable  to 
sue  for  themselves.  All  infants,  and  other 
persons  so  incapable,  may  sue  by  their  guar- 
liians,  if  any,  or  by  their  prochein  ami,  subject, 
however,  to  such  orders  as  the  court  ma>' 
direct  for  the  protection  of  infants  and  other 
persons. 

Bank  of  U.  S.  v.  Ritchie,  8  Peters,  128. 

88 

REHEARING. 

Every  petition  for  a  re-hearing  shall  contain 
the  special  matter  or  cause  on  wiiich  such  i-e- 
hearing  is  applied  for,  sliall  be  signed  by 
counsel,  and  the  facts  therein  stated,  if  not 
apparent  on  the  record,  sliall   be  verified  by 
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the  oath  of  the  party,  or  by  some  other  person. 
No  re-hearing  shall  be  granted  after  the  term, 
at  which  the  final  decree  of  the  court  shall 
have  been  entered  and  recorded,  if  an  appeal 
lies  to  the  Supreme  Court.  But  if  no  appeal 
lies,  the  petition  may  be  admitted  at  any  time 
before  the  end  of  the  next  term  of  the  court, 
in  the  discretion  of  the  court. 

Clarke  v.  Threlkeld, e  Or.  C.  C,  Jfi8;  Daniel?. 
Mitchell,  1  Story,  198;  Jenkins  v.  Eldredge,  S 
SUyi-y,  229;  Emerson  v.  Davies,  1  W.  <fe  M. ,  Bl; 
Browder  v.  Mc Arthur,  7  Wheat.,  58;  Hunter  v. 
Town  of  Marlboro,  S  W.  iSb  M.,  169;  Bentley  v. 
Phelps,  S  W.  <&  M.,  40S;  Tufts  v.  Tufts,  S  W.  d 
Jf.,  4S6;  Roemerv.  Simon,  91  U.  8.,  149;  Baker 
V.  Whiting,  1  Story,  218;  Giant  Powd.  Co.  v.  Cal. 
V.  P.  Co.,  e  Saw..  609;  Scott  v.  Blaine.  1  Bald., 
287;  Scott  v.  Hore,  1  HugJiea,  163;  American,  etc, 
Co.  V.  Sheldon,  18  Blatdi.,  60;  The  Collins  Co.  v. 
Coes,  8  Fed.  Rep.,  619;  Hicks  v.  Ferdinand, 
20  Fed.  Rep.,  Ill;  Hayes  v.  Dayton,  20  Fed,  Rep., 
690;  Adair  v.  Thayer,  7  Fed.  Rep.,  920;  Cobuni 
V.  Shroeder,  11  Fed.  Rep.,  426;  Newman  ▼. 
Moody,  19  Fed.  Rep.,  858;  Aniold  v.  Nye,  11 
Mkh.,  456. 

89 

The  circuit  courts  (both  judges  concurring 
therein)  may  make  any  other  and  further  rules 
and  regulations  for  the  practice,  proceedings, 
and  process,  mesne  and  final,  in  their  respect- 
ive districts,  not  inconsistent  with  the  rules 
hereby  prescribed,  in  their  discretion,  and 
from  time  to  time  alter  and  amend  the  same. 
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U.  S.  Bank  v.  White,  8  Pet..  fUGS;  Phila.,  etc., 
Co.  V.  Stimson,  I4  Peters,  U8;  Steam  8.  C.  Co. 
V.  Jones,  13  Ftd.  Bep.,  681;  Poultney  v.  Lafay 
ette,  12  Peters,  472;  Russell  v.  McLellan,  3  Wood 
4&  M.,  157;  Jenkins  v.  Green wald,  1  Bond,  127. 

90 

In  all  cases  where  the  rules  prescribed  bj 
this  court  or  by  the  circuit  court  do  not  ap- 
ply, the  practice  of  the  circuit  court  shall 
be  regulated  by  the  present  practice  of  the 
High  Court  of  Chancery  in  England,  so  far  as 
the  same  may  reasonably  be  applied  consist- 
ently with  the  local  circumstances  and  local 
convenience  of  the  district  where  the  court  is 
held,  not  as  positive  rules,  but  as  furnishing 
jnst  analogies  to  regulate  the  practice. 

Van  Hook  v.  Pendleton,  2  Bl  G.  C,  85;  Hub- 
bard V.  Turner,  2  McLean,  619;  Pomeroy  v. 
Manin.  2  Paine,  4.76;  Vattier  v.  Hinde,  7  Pet, 
253;  Livingston  v.  Story,  9  Pet.,  6SB ;  Rhode 
Island  V.  Massachusetts,  14  Pet.,  210 ;  Smith  v. 
Burnham,  2  Sum.,  612;  Badger  v.  Badger,  1  Glijf., 
237;  Lewis  V.  Shainwald,  7  Saw.,  403;  Boyle  v. 
Zacharie,  6  Peters,  648;  Emerson  v.  Davies,  1 
Wood  and  M..  21;  Lorillard  v.  Standard  Oil  Co., 
18  Blatch.,  199;  Goodyear  v.  Pro  v.  Rub.  Co.,  2 
Clif..  361;  U.  S.  v.  Parrott,  1  McAll,  447;  Mar- 
tindale  v.  Waas,  11  Fed.  Bejh,  551;  U.  S.  Bank 
V.  White,  8  Peters,  262. 

91 

Whenever,  under  these  rules,  an  oath  is  or 
may  be  required  to  be  taken,  the  part}^  "la}', 
if    conscientiously   scrupulous   of    taking   an 
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oath,  in  lien  thereof  make  solemn  affirmation 
to  the  truth  of  the  facts  stated  by  him. 

92 

In  suits  in  equity  for  the  foreclosure  of 
mortgages  in  tlie  circuit  courts  of  the  United 
States,  or  in  any  court  of  the  Territories  hav- 
ing jurisdiction  of  the  same,  a  decree  may  be 
rendered  for  any  balance  that  may  be  found 
due  to  the  comphiinant  over  and  above  the 
proceeds  of  the  sale  or  sales,  and  execution 
may  issue  for  the  collection  of  the  same,  as  is 
provided  in  the  eighth  rule  of  this  court,  reg- 
ulating the  equity  practice,  where  the  decree 
is  solely  for  the  payment  of  money. 

1  WaM.,  v.;  2  Jones  on  Mortgages ,  674-;  Moore 
V.  Shaw,  16  Bun.  J\r.  F.,  4^8;  Boyce's  Ex'rs  v. 
Grundy,  9  Peters,  g86;  Howe  v.  Lemon,  S7  Mich., 
164;  White  v.  Zust,  £8  N.  J,  Eg.,  107;  Lawrence 
V.  Fellows,  Walk.  Oh.,  468. 

93 

When  an  appeal  from  a  final  decree,  in  an 
equity  suit,  granting  or  dissolving  an  injunc- 
tion, is  allowed  by  a  justice  or  judge  who  took 
f)art  in  the  decision  of  the  cause,  he  may,  in 
lis  discretion,  at  the  time  of  such  allowance, 
make  an  order  suspending  or  modifying  the 
injunction  during  the  pendency  of  the  appeal, 
upon  such  terms  as  to  bond  or  otherwise  as  lie 
may  consider  proper  for  the  security  of  the 
rights  of  the  opposite  party. 

7  Otto,  mi.;  Leonard  v.  Ozark  Land  Co.,  115  U. 
8.,  465. 
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94 

Every  bill  brought  by  one  or  more  stock- 
holdere  in  a  corporation  against  the  corponv 
tion  and  other  parties,  founded  on  a  right 
which  may  properly  be  asserted  by  the  corpo- 
ration, must  be  verified  by  oath,  and  must  con- 
tain an  allegation  that  the  plaintiff  was  a  share- 
holder at  the  time  of  the  transaction  of  which 
he  complains,  or  that  his  share  had  devolved 
on  him  since  by  operation  of  law ;  and  that 
the  suit  is  not  a  collusive  one  to  confer  on  a 
court  of  the  United  States  jurisdiction  of  a 
case  of  which  it  would  not  otherwise  liave 
cognizance.  It  must  also  set  forth  with  par- 
ticularity the  efforts  of  the  plaintiff  to  secure 
such  action  as  he  desires  on  the  part  of  tlie 
managing  directors  or  trustees,  and,  if  neces- 
sary, of  the  sliareholders,  and  the  cause  of  his 
fjiihire  to  obtain  such  action. 

U  Otto,  ix.;  Leo.  v.  U.  P.  R.  R.  Co.,  17  Fed.. 
Rep.y  27S;  Dannmeyer  v.  Coleman,  11  Fed.  Hep.^ 
101. 


RULES  OF  THE  CIRCUIT  COURTS 

or  THE 

UNITED    STATES 

FOB  THE 

1)ISTEI0TS  OF  MIOHIG-AN, 

IN  EQUITY. 


Note.— For  authority  of  circuit  courts  to  make  rules  and  to 
fiinilate  practice  in  cases  not  provided  for  by  General  Bqui^ 
Utiles,  see  General  Equity  Rule  89  and  R.  S.,  Sec.  918. 

1 

SERVICE  OF  COPIES. 

If  the  defendant  appears,  the  complainant 
«hall  serve  him  with  a  copy  of  the  bill,  if 
required,  within  twenty  days  after  receiving 
notice  of  such  appearance ;  and  after  such 
appearance,  the  party  filing  any  pleading  or 
proceeding  in  the  cause,  whether  plaintiff  or 
defendant,  shall,  at  the  time  of  filing  the  same, 
serve  a  copy  thereof  on  the  opposite  party,  or 
his  attorney. 

2 

SECURITY  FOR  COSTS. 

(  Upon  the  commencement  in  this  court,  or 
removal  thereto,  of  any  suit  or  proceeding  in 
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equity,  there  shall  be  paid  to  the  Clerk  by  the 
party  so  commencing  or  removing  such  suit 
or  proceeding,  advance  fees  to  the  sum  of  five 
dollars. 

The  Clerk  shall  require  of  all  non-resident 
plaintiffs  of  this  district  security  for  costs. 
The  following  form  indorsed  on  the  writ  or 
declaration,  or  upon  a  separate  paper  entitled 
and  filed  in  the  cause,  may  substantially  be 
pursued:  "I  (A  B)  acknowledge  myself  secur- 
ity for  all  costs  for  which  the  plaintiff  maj' 
become  liable  in  this  suit." 

The  surety  shall  be  a  resident  of  this  dis- 
trict, unless  the  court  for  sufficient  cause  direct 
the  acceptance  of  a  non-resident  as  such  8uret3\ 

The  Clerk  may,  in  his  discretion,  in  lieu  of 
the  written  undertaking  above  set  forth,  accept 
as  such  security,  a  money  deposit  of  fifty 
dollai-s ;  provided^  that  if  at  any  time  said  de- 
posit shall  appear  to  the  Clerk  inadequate  or 
insnflScient  security,  he  shall  require  the  plain- 
tiff to  either  furnish  the  written  security  above 
provided  or  make  a  further  money  deposit. 

In  cases  removed  from  a  State  Court  the 
party  in  whose  behalf  the  case  is  removed,  if 
a  non-resident  of  the  district,  shall,  on  filing  a 
copy  of  the  record  in  such  suit,  give  security 
for  costs  in  like  manner  as  is  required  of  non- 
residents in  cases  commenced  in  this  court.  In 
default  thereof  it  shall  be  competent  for  the 
opposite  party,  upon  the  usual  notice,  if  de- 
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f  endant,  to  have  the  case  dismissed,  or  if  plain- 
tiff, to  have  the  same  remanded. 

If  the  plaintiff  or  defendant  in  any  suit 
where  security  for  costs  has  been  given,  as 
above  provided,  shall  fail  or  neglect  to  pay 
any  costs  for  which  he  is  liable,  for  ten  days 
after  the  final  determination  of  the  suit,  or  if 
Marshal's  or  Clerk's  fees,  for  ten  davs  after  a 
demand  for  the  same  by  such  officer,  the  per- 
son to  whom  such  costs  are  due  may  have  judg- 
ment and  execution  against  the  surety  for  the 
amount  so  due,  upon  motion  filed  and  ten  days' 
notice  thereof,  in  writing,  to  such  surety. 

3 

ADMINISTRATION  OF  OATHS. 

Jurats  and  affidavits  to  be  used  in  this  court 
may  be  verified  before  the  clerk  of  any  court 
of  record,  or  before  any  notary  public ;  pro- 
mded^  however^  that  where  such  clerk  or  notary 
is  a  non-resident  of  this  district,  his  signature 
shall  be  attested  by  his  official  seal. 

Gen.  Eq.  Rules,  59,  91. 

4 

FRAME  OF  BILLS  AND  ANSWERS. 

Every  bill  of  complaint  shall  contain,  as 
concisely  as  may  be,  a  narrative  of  the  material 
facts,  matters  and  circumstances  on  which  the 
complainant  relies,  such  narrative  being  divid- 
ed into  paragraphs,  numbered  consecutively, 
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and  each  paragraph  containing,  as  nearlj^  as 
may  be,  a  separate  and  distinct  matter  or  alle- 
gation, and  shall  pray  specifically  for  the  rclief 
which  the  complainant  may  conceive  himself 
entitled  to,  and  also  for  general  relief ;  and  the 
prayer  shall  be  subdivided  into  paragraphs 
numbered  consecutively,  each  praying  separate 
relief,  following,  as  nearly  as  may  be,  the  form 
set  forth  by  the  English  General  Order  No. 
14,  Daniel.  Ch,  Prac.^  pc^g^  ^i^-  Every  an- 
swer sliall  contain  not  only  the  defendant's 
answer  to  the  several  paragraphs  of  the  bill, 
but,  thereafter,  such  statement  of  his  case  as 
he  may  deem  it  necessary  or  advisable  to  make ; 
and  such  answer  shall  also  be  divided  into 
paragraphs,  numbered  consecutively,  each 
paragraph  containing,  as  nearly  as  may  be,  a 
separate  and  distinct  allegation  ;  and  such  an- 
swer must  be  full  and  explicit  and  distinct  to 
each  separate  paragraph  in  the  bill,  in  the  same 
order  as  numbered  in  the  bill,  before  it  enters 
upon  any  statement  of  the  defendant's  case ; 
and  the  common  commencing  clauses,  reserv- 
ing exceptions,  and  containing  protestations, 
and  the  common  concluding  clause,  denying 
combination,  and  the  general  traverse,  and  the 
common  repetitions,  "  This  defendant  further 
answering,  saith,"  and  the  like  shall  be  omitted. 

Gen.  Eq.  Rules,  20,  21,  22,  28,  24,  26,  89,  41, 
42.  48,  44,  59.  98. 
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FORECL08UBE  BILLS. 

In  a  bill  for  foreclosure  or  satisfaction  of  a 
mortgage,  it  shall  not  be  necessary  or  allow- 
able to  set  out  at  length  the  rights  and  inter- 
ests of  the  several  defendants  who  are  pur- 
chasers of,  or  who  have  liens  on,  the  equity  of 
redemption  in  the  mortgaged  premises,  sub- 
sequent to  the  registry  or  recording  of  the 
complainant's  mortgage,  and  who  claim  no 
right  in  opposition  thereto;  but  it  shall  be 
snflicient  for  the  complainant,  after  setting  out 
his  own  riglit  and  interest  in  the  premises,  to 
state  generally  that  such  defendants  have,  or 
clfiim,  some  interest  in  the  premises,  as 
subsequent  purchasers  or  incumbrancers,  or 
otherwise;  and  if  any  such  defendants  are,  by 
the  misstatements  of  the  complainant  in  his 
bill,  or  otherwise,  unnecessarily  compelled  to 
put  in  an  answer  to  protect  their  rights,  the 
costs  occasioned  thereby  may,  in  tlie  discretion 
of  the  court,  be  charged  on  the  complainant 
personally ;  and  if  such  defendants  unneces- 
sarily put  in  answer  to  such  bill,  the  extra 
costs  occasioned  by  such  answer  may  be  charged 
on  the  defendants  pereonally,  in  the  discretion 
of  the  court. 

6 

CREDirOBS'  BILLS. 

When  a  creditor  by  judgment,  or  decree, 
files  a  bill  in  this  court  against  his  debtor  to 
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obtain  satisfaction  out  of  tlie  equitable  inter- 
ests, things  in  action,  or  other  property  of  the 
latter,  after  the  return  of  an  execution  unsatis- 
fied, he  shall  state  in  such  bill  the  true  snm 
actually  and  equitably  due  on  such  judgment 
or  decree,  over  and  above  all  just  claims  of 
defendant  by  way  of  set-oflE,  or  otherwise.  The 
bill  shall  likewise  contain  an  allegation  that 
the  same  is  not  exhibited  by  collusion  with  the 
defendant,  or  for  the  purpose  of  protecting 
the  property  or  eflFects  of  the  debtor,  against 
the  claims  of  other  creditors,  but  for  the  sole 
purpose  of  compelling  payment  and  satisfac- 
tion of  complainant's  own  debt. 


VERIFICATION  OF  CREDITORS^  BILL. 

Every  such  creditor's  bill  shall  be  verified 
by  the  oath  of  the  complainant,  or  of  his  agent 
or  attorney  :  or  the  material  allegations  in  the 
bill  as  to  the  recovery  of  the  judgment  or 
decree,  the  return  of  execution  unsatisfied,  the 
amount  justly  due  thereon,  and  that  the  bill  is 
not  exhibited  by  collusion  with  the  defendant, 
but  for  the  sole  purpose  of  compelling  payment 
and  satisfaction  of  the  complainant's  own  debt, 
shall  be  established  by  affidavit.  The  charging 
part  of  the  bill  shall  not  be  considered  as 
sworn  to  unless  it  is  expressly  so  stated  in  the 
jurat. 

Gen.  Eq.  Rule  95. 
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8 
RECEIVERS  IN  CREDITORS'  SUITS. 

Every  receiver  of  the  property  and  effects  of 
the  debtor,  appointed  in  a  suit  npon  a  cred- 
itor's bill,  shall,  unless  restricted  by  the 
special  order  of  the  court,  have  general  power 
and  authority  to  sue  for  and  collect  all  the 
debts,  demands  and  rents  belonging  to  such 
debtor,  and  to  compromise  and  settle  such  as 
are  unsafe  and  of  a  doubtful  character.  He 
may  also  sue  in  the  name  of  the  debtor  where 
it  is  iiec-essary  or  proper  for  him  to  do  so,  and 
he  may  apply  for  and  obtain  an  order  of  coui-se 
that  the  tenants  of  any  real  estate  belonging  to 
the  debtor,  or  of  which  he  is  entitled  to  the 
rents  or  profits,  attorn  to  such  receiver  and 
paj^  their  rents  to  him.  He  shall  also  be  per- 
mitted to  make  leases  from  time  to  time,  as 
may  be  necessary,  for  terms  not  exceeding  one 
year.  And  it  shall  be  his  duty,  without  any 
unreasonable  delay,  to  convert  all  the  personal 
estate  and  effects  into  money;  but  he  shall  not 
sell  any  real  estate  of  the  debtor,  without  the 
special  order  of  the  court.  He  is  not  to  be 
allowed  for  the  costs  of  any  suit  brought  b}^ 
him  against  an  insolvent  from  whom  he  is 
unable  to  collect  his  costs,  unless  such  suit  is 
brought  by  order  of  the  court,  or  by  the  consent 
of  all  persons  interested  in  the  funds  in  his 
hands.  But  he  may  sell  such  desperate  debts, 
and  all  other  doubtful  claims  to  personal  pro- 
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perty,  at  public  auction,  giving  at  least  ten 

days'  notice  of  the  time  and  place  of  such  sale. 

De  Visser  v.  Blackstone,  6  El.  0.  C,  £S6. 

e 

DUTIES  OF  RECEIVEBS. 

Wlicre  several  bills  are  filed  by  diflferent 
creditors  against  the  same  debtor,  no  more 
than  one  receiver  of  his  property  and  effects 
shall  be  appointed,  unless  the  first  appoint- 
ment has  been  obtained  by  fraud  or  collusion, 
or  unless  the  receiver  is  an  improper  person 
to  execute  the  trust.  The  receiver  shall  give 
security  sufficient  to  cover  the  whole  property 
and  effects  of  the  debtor  which  may  come  in 
his  hands  by  virtue  of  his  office ;  and  he  shall 
hold  such  property  and  effects  for  the  benefit 
of  all  creditors  who  have  commenced,  or  shall 
commence,  similar  suits  during  the  continu- 
ance of  his  trust,  to  be  disposed  of  according 
to  their  legal  or  equitable  priorities.  He  shall 
not  pay  over  the  funds  in  his  hands  to  the  par- 
ties, or  to  any  other  person,  without  being 
specially  authorized  to  do  so  by  an  order  or 
decree  by  the  court;  nor  shall  he  be  dis- 
charged irom  his  trust  without  a  special  order, 
to  be  obtained  upon  a  written  consent  by  all 
the  parties  interested  in  the  property  in  his 
hands,  or  upon  due  notice  of  the  application. 

10 

INJUNCTION  UPON  CREDITORS'  BILLS. 

No  injunction  issued  upon  any  such  credit- 
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or's  bill  shall  be  construed  to  prevent  the 
debtor  from  receiving  and  applying  the  pro- 
ceeds of  his  subsequent  earnings  to.  the  sup- 
port of  himself  or  of  his  family,  or  to  defray 
the  expenses  of  the  suit,  or  to  prevent  him 
from  complying  with  any  order  of  this  court, 
made  in  any  other  cause,  to  assign  and  deliver 
his  property  and  eflFects  to  a  receiver ;  or  to 
restrain  him  from  making  the  necessaiy  assign- 
ment to  obtain  his  discharge  under  the  insolv- 
ent laws,j  unless  an  express  provision  to  that 
effect  is  contained  in  the  injunction. 

11 

ORDER  FOR  RECEIVERS. 

An  injunction  may  be  allowed  and  a  receiver 
appointed  in  any  stage  of  the  cause,  either  on 
stipulation  or  on  motion.  The  court  may  ap- 
point such  receiver,  or  may  make  an  order 
referring  it  to  a  master  to  appoint  a  receiver 
with  the  usual  powers,  and  to  take  from  him 
the  requisite  security.  The  order  shall  also 
direct  the  defendant  to  assign,  transfer,  convey, 
and  deliver  over  to  the  receiver,  on  oath,  under 
the  direction  of  tlie  master,  all  his  property, 
equitable  interests,  things  in  action,  and  effects, 
and  all  notes,  bonds,  mortgages,  deeds,  books 
of  accounts,  contracts,  papers,  evidences,  and 
securities  relating  to  the  same;  and  that  he 
appear  before  the  master  from  time  to  time, 
and  produce  such  books  and  papers,  and  sub- 
mit to  such  examination,  on  oath,  as  the  master 
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shall  direct,  in  relation  to  any  matter  which 
he  might  be  legally  required  to  disclose.  The 
complainant  shall  also  be  at  liberty  to  examine 
witnesses  before  the  master  as  to  the  property 
of  the  defendant,  or  as  to  any  other  matter 
charged  in  the  bill  and  not  admitted  by  the 
defendant. 

12 

DUTIES  OF  MASTERS  AND  EXAMINERS. 

That  such  masters  and  examiners  in  chan- 
cery as  may  be  or  have  been  appointed  by  this 
court,  shall  perform  all  duties  wnich,  according 
to  law  and  the  practice  of  courts  of  chancery,, 
appertain  to  the  office,  in  all  causes  depending 
on  the  equity  side  of  tliis  court ;  and  they  shall 
be  entitled  to  such  fees  and  charges  for  their 
services  as  are  prescribed  by  the  statutes  of 
Michigan,  or  which  may  be  allowed  by  this 
court.  And  a  master  or  marshal  making  sale 
under  an  order  or  decree  shall  be  entitled  ta 
commission  on  the  proceeds  thereof  as  follows: 
On  the  first  $500,  two  per  cent.;  on  the  next 
$500,  one  and  one-half  per  cent.;  on  the  next 
$4,000  one  per  cent.,  and  on  the  excess  over 
$5,000,  one-hailf  of  one  per  cent,  not  exceeding 
in  all  $250.  And  in  case  the  master  shall 
be  required  to  make  sale  under  any  order  or 
decree,  or  examine  witnesses  at  a  place  distant 
from  his  residence,  he  shall  be  allowed  his 
necessary  and  reasonable  expenses  incurred 
attending  such  sale  or  examining  such   wit- 
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nesses,  and  a  reasonable  remuneration  for  his 
time,  to  be  lixed  by  the  court,  for  going  to, 
remaining  at,  and  returning  from  such  place. 

13 

SERVICE  ON  NON-RESIDENT  SOLICITORS. 

In  all  cases  wliere  opposing  solicitors  re- 
side in  different  towns,  cities  or  villages,  ser- 
vice of  notices  and  other  papers  may  be  made 
by  depositing  them  in  the  postoffice  directed 
to  the  solicitor,  or  party  on  whom  service  is 
to  be  made,  at  his  place  of  residence,  to  be  as- 
certained according  to  the  best  information  of 
the  person  making  the  service. 

14 

WAIVER  OF  OATH. 

The  complainant  may  in  his  bill  waive  the 
necessity  of  defendant's  answer  being  put  in 
on  oath,  in  pursuance  of  section  6621  of 
Howell's  Annotated  Statutes  of  this  State,  and 
in  such  case  the  answer  shall  have  no  greater 
force  as  evidence  than  the  bill. 

Baker  y.  Biddle,  Bald.,  407;  Chace  v.  Holmes, 
S  Or  ay,  43S;  Armstrong  v.  Scolt,  3  Qreene,  4SS; 
Patterson  v.  Gaines,  6  How.,  ^60;  Clements  v. 
Moore,  6  WaU.,  S14;  Bronson  v.  Green,  WM. 
€K  4S6. 

16 

FINAL  RECORD  AND  ENROLLMENT. 

A  record  of  every  suit  finally  determined 
in  equity  shall  be  made  in  the  manner  pro- 
vided by  section  760  of  the  Eevised  Statutes. 
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Upon  the  written  request  of  the  solicitor  for 
eitlier  party,  duly  filed,  the  clerk  shall  attach 
together  the  bill,  pleadings  and  other  papers  in 
the  cause,  with  the  final  decree,  and  annex 
thereto  his  certificate  under  the  seal  of  the 
court,  of  the  date  and  at  whose  request  the 
same  was  done,  and  file  the  same  in  his  ofiice. 

B.  8.,  sec,  750:  Eow  Mich.  Stat.,  Sees.  6648-6649; 
Martindale  v.  Waas,  11  Fed.  Rep.,  661;  Steam 
Stone  Cutter  Co.  v.  Jones,  13  Fed.  Bep. ,  667. 

16 

DECREES  PRO   CONFESSO. 

When  the  defendant  having  been  served  with 
process,  as  provided  by  the  15th  Gen.  Eq.  rule, 
does  not  appear  as  required  by  the  lYtli  Gen. 
Eq.  rule,  a  decree  pro  confesso  under  the  18th 
Gen.  Eq.  rule  may  be  entered  against  him. 

17 

NOTICES  OF  MOTIONS. 

Like  notice  shall  be  given  of  the  argument 
of  special  motions,  as  is  required  by  the  rules 
of  this  court,  in  cases  of  law,  and  such  notice 
shall  be  addressed  and  served  in  the  manner 
])re8cribed  in  these  rules. 

Law  Rules,  2,  7. 

18 

NOTICES  OF  HEARING. 

A  notice  of  hearing  of  every  case  of  issue 
upon  pleadings  and  proofs  shall  be  given  at 
least  ten  days  before  the  first  day  of  tne  terra. 
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and  a  note  of  issue  of  every  such  case  shall  at 
tlie  same  time  be  filed  with  the  clerk ;  pro- 
vided^ that  where  the  time  for  taking  proofs 
in  any  case  shall  expire  after  the  first  day  of 
the  term,  or  within  ten  days  before  said  first 
day,  such  case  may  be  noticed  for  hearing 
during  the  term;  and  after  the  lapse  of 
ten  days  from  the  giving  of  such  notice,  on 
filing  due  proof  of  service  of  notice,  such  case 
shall  be  placed  by  the  clerk  on  the  chancery 
docket  for  the  term,  at  the  foot  of  the  docket, 
and  shall  stand  for  hearing  at  any  time  before 
said  docket  shall  have  been  finally  called  and 
disposed  of.  Issues  of  law  may  be  called  up 
at  any  time  upon  five  days'  notice. 

10 

PRINTING  RECORDS. 

Any  judge  holding  the  circuit  court  may, 
upon  the  application  of  either  party,  or  upon 
his  own  motion,  enter  an  order  in  any  case  in 
equity  standing  for  final  hearing  in  said  court 
upon  pleadings  and  proofs,  requiring  the 
pleadings  and  proofs  in  such  case,  or  the  ma- 
terial portion  thereof,  to  be  printed,  and 
thereupon  each  party  shall  cause  to  be  printed 
all  the  pleadings  of,  and  proofs  taken  by,  such 
party  in  such  cause,  or  tlie  material  portion 
thereof,  and  shall  deliver  three  printed  copies 
of  such  pleadings  and  proofs  to  the  opposite 
party  at  least  eight  days  before  the  hearing  of 
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each  cause,  and  three  copies  to  the  clerk  on 
the  hearing  for  the  use  of  the  court. 

The  order  provided  for  by  this  rule  may  be 
entered  as  of  course  by  the  clerk  upon  filing 
the  written  consent  of  the  solicitors  for  all 
parties  thereto. 

A  party  recovering  costs  shall  be  entitled  to 
tax  against  the  opposite  party  his  actual  dis- 
bursements for  ail  printing  required  to  be 
done  by  him  under  this  rule. 

20 

GENERAL  RULE  FOR  THE  HEARING  AND  ARGUMENT 

OF  CASES. 

Preparatory  to  the  argument  of  a  case  other 
than  in  jury  trials,  counsel  for  the  respective 
parties  are  required  to  furnish  to  the  court, 
printed,  or  plainly  written,  and  in  the  order 
following : 

1.  The  legal  questions  of  the  case. 

2.  The  nature  of  the  case,  briefly  stated. 

3.  The  relevant  and  material  facts,  in  num- 
bered paragraphs,  together  with  the  points 
made,  and  the  authorities  cited  in  support  of 
them  arranged  under  the  respective  points. 

4;  Abstracts  of  pleadings  and  proofs,  so 
far  as  material  and  relevant,  preserving  the 
numbering  of  the  paragraphs  of  the  plead- 
ings, and  folioing  the  proofs. 

It  will  greatly  facilitate  the  argument  of 
the  legal  propositions  of  a  case  if  counsel, 
before  citing  authorities,  will  flrst  state  legal 
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propositions  insisted  upon ;  then  give  the 
authority ;  next  state  the  point  decided  in  the 
cited  case,  and  then  the  facts  upon  which  the 
ruling  is  based.  Finally  read  only  the  lan- 
guage of  the  court  in  deciding  the  point ; 
when  more  is  desired  the  court  will  indicate  it. 
Abstracts  of  the  material  testimony  gener- 
ally give  all  that  is  necessary  to  an  understand- 
ing of  the  case  upon  tlie  facts.  The  original 
testimony  can  be  read  from  when  essential  to 
a  proper  understanding  of  it,  or  where  the  ac- 
curacy of  the  abstract  is  questioned. 

21 

VERIFICATION  OF  BILLS. 

That  bills  in  equity  may  be  verified  by  the 
agent  or  solicitor  for  the  complainant : 

1.  When  the  party  is  at  the  time  absent 
from  the  district. 

2.  When  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  solicitor. 


GENERAL  ADMIRALTY  RULES 


PRESCRIBED  BY  THE  SUPREME  COURT. 


MESNE  PROCESS. 

No  mesne  process  shall  issue  from  the  dis- 
trict court,  in  any  civil  cause  of  admiralty  and 
mai'itime  jurisdiction,  until  the  libel  or  libel  of 
information  shall  be  tiled  in  the  clerk's  office 
from  which  such  process  is  to  issue.  All  pro- 
cess shall  be  served  by  the  marshal,  or  by  his 
deputy;  or,  where  he  or  they  are  interested, 
by  some  discreet  and  disinterested  person 
appointed  by  the  court. 

B.  ti.,  sec.  454,7;  U.  S.  V.  The  Little  Charles,  1 
Brock.,  S82;  Marshal  v.  Bazin,  7  N.  Y.  Iaq.  Obs., 
S4S;  Schwabaker  v.  Reilly,  2  DiU.,  127;  2  Par- 
wrC%  Mar.  Law,  671;  Oliver  v.  Bank  of  U.  8.,. 
6  Peierg,  143;  The  Merchant,  Abb.  Adm.,  1. 

2 

IN  SUITS  IN  PERSONAM. 

In  suits  in  personam^  the  mesne  process 
may  be  by  a  simple  warrant  of  arrest  of  the 
person  of  the  defendant,  in  the.  nature  of  a 
capias  ;  or  by  a  warrant  of  arrest  of  the  person 
of  the  defendant,  with  a  clause  therein,  that  if 
he  cannot  be  found,  to  attach  his  goods  and 
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cliattels  to  the  amount  sued  for,  or,  if  such  prop- 
erty cannot  be  found,  to  attach  his  ci^edits  and 
effects  to  the  amount  sued  for  in  the  hands  of 
tlie  ffarnishees  named  tlierein  ;  or,  by  a  simple 
monition  in  the  nature  of  a  summons  to  appear 
and  answer  to  the  suit,  as  the  libellant  shall,  in 
his  libel  or  information,  pray  for  or  elect. 

Rules  7  and  48;  DUt  Gt,  Rule  2;  Bouysson  v. 
Miner.  Bee,  186;  Atkins  v.  Fibre  Disintoerating 
Co.,  1  Ben.,  118;  Reed  v.  Hussy,  1  Bl.  &  H.,  6S6; 
The  InviDcible,  2  Qall.,  29;  Wilson  v.  Pierce,  IS 
Law  Rep.,  137;  Clarke  v  Navigation  Co..  1  SC., 
5S1;  Manro  V.  Almeida,  i^  Wli£ai„47S;  McGrath 
V.  Candalero,  Bee^  64;  North  v.  The  Eagle,  Bee, 
78;  The  Alpena.  7  Fed.  Rep.,  361;  Gomila  v. 
Culliford,  W  Fed.  Rep.,  734. 


BAIL  ON  ARREST. 

In  all  suits  in  personam,  where  a  simple 
warrant  of  arrest  issues  and  is  executed,  the 
marshal  may  take  bail,  with  sufficient  sureties, 
from  the  party  arrested,  by  bond  or  stipulation, 
upon  condition  that  he  will  appear  in  the  suit, 
and  abide  by  all  orders  of  the  court,  interloc- 
utory or  final,  in  the  cause,  and  pay  the  money 
awarded  by  the  final  decree  rendered  therein 
in  the  court  to  which  the  process  is  returnable, 
or  in  any  appellate  court, ;  and  upon  such  bond 
or  stipulation,  summary  process  of  execution 
may  and  shall  be  issued  against  the  principal 
and  sureties,  by  the  court  to  which  such  pixh 
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cess  is  returnable,  to  enforce  tlie  final  decree 
so  rendered,  or  npon  appeal,  by  the  appellate 
court. 

Matter  of  Farrand,  1  Ab.  U,  S.,  Ul;  Matter  of 
Snow's  Bail,  ^  Curt. ,  485;  The  Octavia,  1  Mason, 
149;  Bingham  v.  Wilkins.  Crabbe,  50;  U.  8.  v. 
Little  Charles.  1  Brock,  382 ;  Gaines  v.  Travis, 
Abb,  Adm.,  422;  Gardner  v.  Isaacson,  Ahb.  Adm, 
Ul. 

4 

DISSOLUTION  OF  ATTACHMENTS. 

In  all  suits  in  personam^  where  goods  and 
chattels,  or  credits  and  effects  are  attached 
under  such  warrant  authorizing  the  same,  the 
attachment  may  be  dissolved  by  order  of  the 
(jonrt  to  which  the  same  warrant  is  returnable, 
npon  the  defendant,  whose  property  is  so 
attached,  giving  a  bond  or  stipulation,  with 
sufiScient  sureties,  to  abide  by  all  orders,  inter- 
locutory or  final,  of  the  court,  and  to  pay  the 
amount  awarded  by  the  final  decree  rendered 
in  the  court  to  which  the  process  is  returnable, 
or  in  any  appellate  court  ;,and  upon  such  bond 
or  stipulation,  summary  process  of  execution 
sliall  and  may  be  issued  against  the  principal 
and  sureties,  by  the  court  to  which  such  war- 
rant is  returnable,  to  enforce  the  final  decree 
so  rendered,  or  upon  appeal,  by  the  appellate 
court. 

U.  8.  V.  Ames,  9  Otto,  35. 
S 
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5 

STIPULATIONS-BEFORE  WHOM  TAKEN. 

Bonds  or  stipulations  in  admiralty  snits  may 
be  given  and  taken  in  open  court,  or  at  cham- 
bers, or  before  any  commissioner  of  the  court 
who  is  authorized  by  the  court  to  take  affidavits 
of  bail  and  depositions,  in  cases  pending  before 
the  court,  or  any  commissioner  of  the  United 
States  authorized  hy  law  to  take  bail  and  affi- 
davits in  civil  eases. 

BuUa  10,  11,  £5,  £6,  Sit,  35;  IS  WaU,,  xiv;  The 
Martha,  Blatch  &  II.,  151;  The  Infanta,  Alb. 
Adm.,  321;  Sawyer  v.  Oakman,  11  Blatch.,  66. 

6 

REDUCTION  OF  BAIL-NEW  SURETIES. 

In  all  suits  in  personam^  where  bail  is  taken. 
the  court  may,  upon  motion,  for  due  cause 
shown,  reduce  the  amount  of  the  sum  con- 
tained in  the  bond  or  stipulation  therefor ;  and 
in  all  cases  where  a  bond  or  stipulation  is  taken 
as  bail,  or  upon  dissolving  an  attachment  of 
property  as  aforesaid,  if  either  of  the  sureties 
shall  become  insolvent  pending  the  suit,  new 
sureties  may  be  required  by  the  order  of  the 
court  to  be  given  upon  motion  and  due  proof 
thereof. 

The  Old  Concord,  1  Brown,  270;  The  Tliales. 
10  Blotch.,  SOS;  The  Virgo,  IS  Blatch.,  r256;  Hale 
V.  Johnson,  80  III.,  185. 
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7 
ORDERS  OF  ARREST. 

In  suits  in  personara^  no  warrant  of  arrest, 
either  of  the  person  or  property  of  the  defend- 
ant, sliall  issue  for  a  sum  exceeding  five  hun- 
dred dollars,  unless  by  the  special  order  of  the 
court,  upon  affidavit,  or  other  proper  proof, 
showing  the  propriety  thereof. 

Marshall  v.  Bazin,  7  N.  T.  Leg.  Obs.,  S4£, 

8 

MONITIONS  TO  THIRD  PERSONS. 

In  all  suits  in  rem^  against  a  ship,  her  tackle, 
sails,  apparel,  furniture,  boats  or  other  appur 
tenances,  if  such  tackle,  sails,  apparel,  furni- 
ture, boats  or  other  appurtenances  are  in  the 
possession  or  custody  of  any  third  person,  the 
court  may  after  a  due  monition  to  such  third 
person,  and  a  hearing  of  the  cause,  if  any,  whj' 
the  same  should  not  be  delivered  over,  award 
and  decree  that  the  same  be  delivered  into  the 
custody  of  the  marshal  or  other  proper  ofiicer, 
if,  upon  the  hearing,  the  same  is  required  by 
law  and  justice. 

The  Prescott,  i  Ben.,  1;  The  Harmonie,  1  Wm, 
Sob.,  179;  J?  Conk.  Adm.,  16S  ei  seq. 

9 

PROCESS  IN  REM. 

In  all  cases  of  seizure,  and  in  other  suits 
and  proceedings  in  rem,  the  process,  unless 
otherwise  provided  for  by  statute,  shall  be  by 
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warrant  of  arrest  of  tlie  ship,  goods  or  other 
tiling  to  be  arrested ;  and  the  inai*8hal  shall 
thereupon  arrest  and  take  the  ship,  goods  or 
other  thing  into  liis  possession  for  safe  custody; 
and  shall  cause  public  notice  tliereof ,  and  of  the 
time  assigned  for  the  return  of  such  process 
and  the  hearing  of  the  cause,  to  be  given  in 
sucli  newspaper  within  tlie  district  as  tlie  dis- 
trict court  shall  order;  and  if  there  is  no 
newspaper  published  therein,  then  in  such 
other  public  places  in  the  district  as  tlic  court 
shall  direct. 

Burke  v.  Trevitt,  1  Mcuon,  96;  The  Hibernia, 
1  Spr,,  78;  The  Julia  Ann,  1  Sp7\.  S82;  7  Law 
Rep.,  136;  Certain  Logs  of  Mahogany,  S  Sum.. 
689;  Poland  v.  Brig  Spartan,  1  Ware,  1S4;  The 
Robert  Fulton,  1  Paine,  690. 

10 

INTERLOCUTORY  SALES. 

In  all  cases  where  any  goods  or  other  things 
are  arrested,  if  the  same  are  perishable,  or  ai-e 
liable  to  deterioration,  decay  or  injury,  b}'  be- 
ing detained  in  custody  pending  the  suit,  tlie 
court  may,  upon  the  application  of  either 
party,  in  its  discretion,  order  the  same  or  so 
much  thereof  to  be  sold  as  shall  be  perishable, 
or  liable  to  depreciation,  decay  or  injury,  and 
the  proceeds,  or  so  much  thereof  as  shall  be  a 
full  security  to  satisfy  in  decree,  to  be  brought 
into  court,  to  abide  the  event  of  the  suit ;  or 
the  court  may,  upon   the  application   of  the 
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claimant,  order  a  delivery  thereof  to  him  npou 
a  due  appraisement  to  be  had  under  its  direc 
tion,  either  upon  the  claimant's  depositing  in 
court  so  much  money  as  the  court  shall  orUer, 
or  npou  his  giving  a  stipulation  with  the  sure- 
ties iu  such  sum  as  the  court  shall  direct,  to 
abide  by  and  pay  the  money  awarded  by  the 
linal  decree  rendered  by  the  court,  or  the  ap- 
pellate court,  if  any  appeal  intervenes,  as  the 
one  or  the  other  course  shall  be  ordered  by 
the  court. 

The  Cargo  ex  Venus,  L.  R,  1  Ad.,  50;  The 
Nathaniel  Hooper,  S  Sum. ,  54$;  The  Cheshire, 
Blateh,  Pi\  Cos.,  165;  The  EUa  Warley,  Blatch. 
Pr.  Cos.,  21S ;  Jennings  v.  Carson,  4  Crarhch.,  2, 

11 

BONDING  AND  SALE  OF  VESSELS. 

In  like  manner,  where  any  ship  shall  be  ar- 
rested, the  same  may,  upon  the  application  of 
the  claimant,  be  delivered  to  him  upon  a  due 
appraisement  to  be  had  under  the  direction  of 
tfie  court,  upon  the  claimant's  depositing  in 
court  so  much  money  as  the  court  shall  order, 
or  upon  his  giving  a  stipulation  with  sureties 
as  aforesaid  ;  and  if  the  claimant  shall  decline 
any  sucii  application,  then  the  court  may,  in 
its  discretion,  upon  the  application  of  either 
party,  upon  due  cause  shown,  order  a  sale  of 
such  ship,  and  the  proceeds  thereof  to  be 
brought  into  court,  or  otherwise  disposed  of, 
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as  it  may  deem  most  for  the  benefit  of  all  con- 
cerned. 

R.  S.,  sfC8.  940,  941 ;  £  Conk.  Adm.,  96; 
Gaines  v.  Travis,  Ab.  Adm'y,  S97;  Cure  v.  BuUus, 
1  Ah.,  555 ;  Treat  v.  The  Rainbow,  1  Ben.,  40 ; 
Place  v.The  City  of  Norwich,  1  Ben. ,  90;  The  Brig 
Antelope,  1  Ben.,  $4S;  The  Ship  Antelope,  1  Ben., 
5£l;  The  Thales,  3  Ben. ,  S27;  Bark  Vivid,  SBen., 
397;  U.  S.  V.  Distilled  Spirits,  4  Ben,,  349;  The 
Belle,  5  Ben.,  57;  Freight  Money  of  the  Monad- 
nock,  5  Ben..  357;  The  Union,  4  BkUch.,  90;  The 
White  Squall,  4  Blaleh.,  103;  Brig  Alligator.  1 
Qall.,  145;  Schooner  America,  1  GaU.,  e30 ;  Ex 
parte  Bobbins,  £  OaU.,  320;  U.  S.  v.  Four  Pieces 
of  Woolen  Cloth,  1  Paine,  435;  The  Ship  Nathan- 
iel Hooper,  3  Sumn.,  544;  Poland  v.  Freight  of 
Brig  Spartan,  Ware.  134;  Lane  v.  Townsend, 
Ware,  £86;  The  Palmyra,  1£  Wheal..  1;  The 
Kalamazoo,  9  E.  L.  &  Eq.,  557;  The  Wild  Ranger, 
B.  db  L.,84;  15  Law  Bep.,  563;  Senab  v.  Steamer 
Josephine,  4  Cent.  I^w  Jour.,  £6S;  The  Old  Con- 
cord, 1  Brown,  £70;  The  Virgin,  8  Peters,  638;  S. 
S.  Zodiac,  5  Fed.  Hep.,  £20;  The  Adolph, -S i%fer«, 

12 

SUITS  BY  MATERIAL  MEN. 

In  all  suits  by  material  men  for.  supplies  or 
repairs  or  other  necessaries,  the  libellant  may 
proceed  against  the  sliip  and  freight  in  rem^ 
or  against  the  master  or  the  owner  alone  in 
personam. 

Rules,  21  IIow.,  iv.;  13  Wall,  xiv.;  The  Brig 
Eledona,  2  Ben.,  31;  The  Kate  Tremaine,  5  Ben., 
64;  The  Selt,  3  Bm..  344;  Francis  v.  Barque  Har- 
rison. 1  Saw.,  353;  The  Aurora,  1  Wheat,,  106; 
The  General  Smith,  4  W?ieat.,  438;  The  St.  Jago 
de  Cuba.  .9  Wheat.,  409;  Ramsay  v.  Allegre,  IS 
Wheat.,  611;  Peyroux  v.  Howard,  7  Peters,  324; 


I 
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The  Virgin.  8  Peters.  638;  N.  J.  S.  &  V.  Co.  v. 
Merchants'  Bank,  6  Hovo.,  390;  Maguire  v.  Card. 
:B1  How.,  £48;  The  Nassau,  4  WaU.,  634;  The 
Maggie  Hammond,  9  Wall ,  435;  The  Grapeshot, 
9  Wall.,  1S9;  Schultz  v.  Bosman,  5  Hughes,  97; 
Strewsburj  v.  Two  Friends,  Bee,  433;  Endner  v. 
Greco,  3  Fed.  Bep.,  4II;  Whittaker  v.  The  Travis. 

7  CM.  L.  N.,  B77;  Taylor  v.  The  Commonwealth, 
6  Chi.  L.  N.,  334;  The  Dismet,  10  Fed.  Be  p.,  483; 
The  Calisto,  S  Ware,  30;  Remnants,  Olcott,  38S; 
The  Celestine,  1  Biss.,  1;  The  City  of  Salem,  7 
Saw.,  477;  The  Canada,  7  Saw  ,  173;  The  S.  M. 
Whipple,  7  Saw.,  69;  The  Island  City,  1  Low., 
375;  The  Asa  K.  Swift.  1  Newb.,  553;  The  J.  F. 
Spencer,  5  Ben.,  15 1;  Hazlett  v.  The  Enterprise, 
17  Int.  Bev.  Bfc,  68;  The  Champion,  7  Chica(/o 
L.  News,  1;  Wilson  v.  Bell  6  Chicago  L.  NeicH, 
£61;  The  Circassian,  11  Blatch..  472;  12  Am.  Law 
Beg.,  291;  The  Lottawana,  21  Wall.,  558;  The 
Edith,  11  Blatch.,  451;  Orleans  v.  Phoebus,  11 
Peters,  175;  Boon  v.  Hornet,  Crabbe,  426;  Hub- 
bard V.  Roach.  9  Biss.,  375;  Gardner  v.  New  Jer- 
sey, 1  Pet.  Adm.,  227;  Stevens  v.  The  Sandwich,  1 
Pet.  Adm.,  233;  The  Henrietta,  Newb.  Adm.,  284; 
The  Stephen  Allen,  1  Blatch.  &  H.,  175;  Tree  v. 
The  Indiana,  Crabbe,  479;  The  Superior,  Newb. 
Adm.,  176;  The  Charles  Mears,  Newb.  Adm.,  197; 
The  Grey,  9  WaU.,  758;  The  Patapsco.  13  WaU., 
329;  The  St.  Lawrence,  1  Black,  522;  The  Rob 
ert  Fulton,  1  Paine,  620;  Philips  v.  The  T. 
Scattergood,  Qilp.,  1;  A  New  Brig,  GUp.,  473; 
The  Marion,  1  Story,  68;  The  c:husan,  2  Stoi^, 
456;  The  Jerusalem,  2  Onll.,  345;  Lane  v.  The 
President,  4  Wash.  C.  C,  453 ;  The  Levi  Dear- 
bom.  4  HaWs  Am.  L.  J..  88;  The  Nestor.  1  Sum., 
73;  Pritchard  v.  The  Lady  Horatia,  Bee,  167; 
The  Ocean  Queen,  6  Blatch.,  24;  Wolf  v.  The 
Selt,  17  Int.  Bev.  Bee,  22;  Gill  v.  The  Continental, 

8  West.  Jur.,  232;  Be  Kirkland,  12  Am.  Law  Beg., 
300;  The  Augusta.  12  Am.  Law  Beg.,  4^5;  5  Am. 
Law  T.,  482;  Edwards  v.  Elliott,  21  Wall.,  532. 
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13 

BY  MARINERS. 

Ill  all  suits  for  mariners'  wages,  the  libel laiit 
may  proceed  against  the  sliip,  freight  and 
master,  or  against  the  ship  and  freight,  or 
against  the  owner  or  master  alone  h)  per- 
sonam . 

The  Merchant,  1  Ahh.,  1;  Borden  v.  Hiem,  1 
Bl.  dt  How.,  293;  Ward  v.  Ogdensburgh,  6  MeL., 
6^2;  Wool  man  v.  Prop.  Richard  Doane,  7  Int. 
Bev.  Bee.,  77;  The  St.  Jago  de  Cuba,  9  Wheat, 
409;  Sheppard  v.  Taylor,  3  PeUrs,  676;  The 
Orleans  v.  Phoebus,  11  Peters,  176;  Hammond  v. 
Essex  F.  &  M.  Ins.  Co.,  4  Mns.,  196;  Brown  v. 
Lull,  2  Sum.,  443;  Pitman  v.  Hooper,  S  Sum.,  SO; 
Foster  v.  The  Pilot,  1  Neub.,  ^15;  Bracket  v.  The 
Hercules,  QHp.,  184;  Bronde  v.  Haven,  Gilp.,692; 
Lewis  V.  The  Elizabeth  &  Jane,  Ware,  41; 
L'Arina  v.  Exchange,  Bee,  198;  L'Arina  v.  Man- 
waring,  Bee,  199;  The  Marv,  1  Paine,  180;  The 
Eastern  Star,  Ware,  186;  The  Langdon  Cheves, 
2  Mas.,  68;  Skolfield  v.  Potter,  i>a«aw,  392;  The 
Island  City,  /  Lovo.,  376;  The  Sailor  Prince.  1 
Ben.,  234;  The  Blohm,  1  Ben,,  229;  The  America, 
6  Law  Bep.  N.  S.,  264;  Logan  v.  The  u^olian. 
1  Bond,  267. 

14 

FOR  PILOTAGE. 

In  all  suits  for  pilotage,  the  libellant  may 
proceed  against  the  ship  and  master,  or  against 
tlie  ship,  or  against  the  owner  alone  or  the 
m a ste  r  al o  n  e  in  personam . 

Banta  v.  McNeil,  6  Ben.,  74;  The  Oriflamme, 
1  Saw.,  177;  The  California,  i  Saw.,  463;  Ex 
parte  McNeil,  13  Wall.,  236;  Tho  Anne,  1  Mas., 
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508;  The  Wave,  7  Lag.  Obs.,  97;  Logan  v.  The 
^oh'an,  1  Bond,  S67;  The  William  Law,  U  Fed. 
Rep.,  79S. 

16 

FOR  COLLISION.- 

In  all  suits  for  damage  by  collision,  tlie 
libellant  may  proceed  against  the  ship  and 
master,  or  against  the  ship  alone,  against  the 
master  or  tlie  owner  alone  in  personam. 

The  Richard  Doane,  2  Ben  ,  111;  The  Yoi.ng 
America,  1  Brown,  4.62 ;  The  Atlantic  and  Og- 
densburg,  1  Newb.,  139;  Matern  v.  Gibbs,  /  8pr., 
168;  Smith  v.  Condry,  1  Hoto.,  28 ;  Waring  v. 
Clarke,  6  How.,  44.I;  Newell  v.  Norton,  3  Wall., 
267;  Hale  v.  Washington  Ins.  Co.,  2  Story,  120; 
The  America,  6  Law  Beporier  N.  IS.,  264;  The 
Narraganseti,  Ole.,246;  8.  S.  Zodiac,  5  Fed  Bep., 
220;  The  Clatsop  Chief,  7  Saw.,  274:  Ward  v. 
Ogdensburgh,  6  McLean,  622. 

16 

FOR  PERSONAL  TORTS. 

In  all  suits  for  an  assault  or  beating  on  the 
high  seas,  or  elsewhere  within  the  admiralty 
and  maritime  jurisdiction,  the  suit  shall  be 
in  personam  on  \y, 

Borden  v  Hiern,  Bl.  &  How.,  21)3;  Pettingill  v 
Dinsmore,  Daveis,  208;  Knowlton  v.  Boss,  1  Spr., 
163;  The  Sarah  Ann.  2  Sum..  e06;  Pratt  v. 
Thomas,  Ware,  427;  Roberts  v.  Skoltield,  3  Ware, 
184;  Forbes  v.  Parsons,  Crabbe,  283;  Hanson  v. 
Fowle,  /  Saw. ,  539;  Thomas  v.  Lane,  2  Sum. ,  1; 
Chamberlain  v.  Chandler,  3  Mas.,  242;  Roberts 
V.  Dallas,  Bee,  239;  The  Lord  Derby,  17  Fed.  Hep., 
265, 
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17 

UPON  MARITIME  HYPOTHECATION. 

In  all  suits  against  the  ship  or  freight,  found 
ed  upon  a  mere  maritime  hypothecation,  eitlier 
express  or  implied,  of  tl)e  master,  for  moneys 
taken  up  in  a  foreign  port  for  supplies  or 
repairs  or  other  necessaries  for  the  voyage, 
without  anv  claim  of  marine  interest,  the  libel- 
lant  may  proceed  either  in  rem^  or  against  the 
master  or  the  owner  alone  in  ^personam. 

The  Aurora,  1  Wheat,  96;  The  Grapeshot,  9 
Wall.,  129;  The  Luhi.  10  Wall.,  19$;  The  Kalo- 
rama,  10  Wall ,  208;  The  Patapsco,  IS  WcUl.,^29; 
The  Neversink,  ,5  Blatch.,  642;  O'Hara  v.  The 
Mary,  Bee,  102;  Seldon  v.  Hendrickson,  1  Brock, 
396;  Hurry  v.  The  John  and  Alice,  1  Wash.  C  C, 
293;  Crawford  v.  The  William  Penn,  3  Wash,  C. 
a,  4S4;  Burk  v.  The  M.  P.  Rich,  1  Cliff.,  308. 

18 

UPON  BOTTOMRY  BONDS. 

In  all  suits  on  bottomry  bonds,  properly  so 
called,  the  suit  shall  be  in  rem  only  against 
the  property  hypothecated,  or  the  proceeds  of 
the  property  in  whosesoever  liands  the  same 
may  be  found,  unless  the  master  has,  without 
authority,  given  the  bottomry  bond,  or  by  his 
fraud  or  misconduct  has  avoided  the  same,  or 
has  subtracted  the  property ;  or,  unless  the 
owner  has,  by  his  own  misconduct  or  wrong, 
lost  or  subtracted  the  property  ;  in  which  latter 
cases,  the  suit  may  be  in  personam  against  the 
wrong-doer. 
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Burke  v.  M.  P.  Kich.  /  Glif,,  SOS;  The  Jeru- 
salem, g  GaU.,  191;  The  Draco,  2  Sum.,  157; 
Patton  V.  The  Randolph,  GUp.,  45;  The  Packet,. 
S  Mason,  255, 

19 

FOR  SALVAGE. 

In  all  suits  for  salvage,  the  suit  may  be  in 
rem  against  the  property  saved,  or  the  pro- 
ceeds thereof;  or  in  personam  against  the 
party  at  whose  request,  and  for  whose  benefit 
the  salvage  service  has  been  performed. 

Miller  v.  Kelly,  1  Ah.,  564;  The  Charles  Henry, 
1  Ben,,  8;  Bondies  v.  Sherwood,  2^  How..  214; 
The  Schooner  Boston,  1  Sum.,  328;  The  Henry 
Ewbank,  1  Sum. ,  400;  Nott  v.The  Sabine,;?  Wood^^ 
211;  Huber  v.  Seven  Coal  Barges,  2  C.  L.  N..  277; 
The  Blackwall,  10  WaU.,  1;  The  Davis,  10  Wall., 
15;  Eads  v.  The  H.  D.  Bacon,  1  Newh.,  274; 
Brevoor  v.  The  Fair  American,  1  Fet.  Ad.,  87; 
Gates  V.  Johnson,  11  Law  Reporter  N.  S.,  279; 
The  Camanche,  8  Wall.,  448. 

20 

PETITORY  AND  POSSESSORY  SUITS. 

In  all  petitory  or  possessory  suits  between 
part-owners  or  adverse  proprietors,  or  by  tlie 
owners  of  a  ship  or  the  majority  thereof 
against  the  master  of  a  ship,  for  the  ascertain- 
ment of  the  title  and  delivery  of  the  possession, 
or  for  the  possession  only ;  or  by  one  or  more 
part-owners  against  the  others,  to  obtain  secur- 
ity for  the  return  of  the  ship  from  any  voyage 
undertaken  without  their  consent;  or  by  one 
or  more  part-owners  against  the  others,  to  ob- 


1^4  GENERAL   ADMIRALTY"  RULES. 

tain  possession  of  tlie  ship  for  'duy  voyage, 
upon  giving  security  for  the  safe  return  there- 
of, the  process  shall  be  by  an  arrest  of  the  ship, 
and  by  a  monition  to  the  adverse  party  or  par- 
ties to  appear  and  make  answer  to  the  suit. 

The  Friendship,  B  Curt,  4^6;  Ward  v.  Peck. 
18  How. ,  267;  The  Tilton,  5  Mason,  465;  The  S. 
C.  Ives,  1  Newb.,  S05;  The  Taranto,  1  Spr.,  170; 
Fox  V.  The  Lodemia,  Orubbe,  271;  The  Marengo. 
1  Sprague,  506;  The  Ocean,  1  Spragtie,  635; 
Wenberg  v.  Cargo  of  Mineral  Phosphate,  10  Fed. 
Jiep.,  285. 

21 

FINAL  PROCESS. 

In  all  cases  of  a  final  decree  for  the  payment 
of  inoiie}^  the  libellant  shall  have  a  writ  of 
<3xecution  in  the  nature  of  fieri  facias^  com- 
manding the  marshal,  or  his  deputy,  to  levy 
and  collect  the  amount  thereof  outof  the  goods 
and  chattels,  lands  and  tenements,  or  other 
real  estate  of  the  defendant  or  stipulators. 

Rules,  1  Black,  ti.;  Gaines  v.  Travis,  Abb.  Adm., 
43S;  The  Delaware,  Olc,  S4O;  Harris  v.  Wheeler, 
8  Blatch,,  81;  The  Fidelity,  16  BltUch.,  669;  The 
Blanch  Page,  26  Blatch.,  1;  Atlantic  Mut.  Ins.  Co. 
V.  Alexandre,  16  Fed.  Hep. ,  279. 

22 
LIBELS  OF  INFORMATION. 

All  informations  and  libels  of  information 
upon  seizures  for.  any  breach  of  the  revenue 
or  navigation  or  other  laws  of  the  United 
States,  shall  state  the  place  of  seizure,  wliether 
it  be  on  land  or  on  the  high  seas,  i»r  on  navi- 
gable watei's  within  the  admiralty  and    mari- 


Omission. — Page  126,  opposite,  before  13tli 
line  from  bottom  : 

The  Margaret,   9    Wheat.,  421;    Two  Hundred 
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time  jurisdiction  of  the  United  States;  and 
tlie  district  within  which  the  property  is 
brouglit,  and  where  it  then  is.  Tlie  informa- 
tion, or  libel  of  information,  shall  also  pro- 
pound in  distinct  articles  the  matters  relied  on 
as  grounds  or  causes  of  forfeiture,  and  aver 
the  same  to  be  contrary  to  the  form  of  the 
statute  or  statutes  of  tlie  United  States,  in 
such  case  provided,  as  the  case  may  require  ; 
and  shall  conclude  with  a  prayer  of  due  pro- 
cess to  enforce  the  forfeiture,  and  to  give  no- 
tice to  all  persons  concerned  in  interest  to  ap- 
pear and  show  cause,  at  the  return  day  of  the 
process,  why  the  forfeiture  should  not  be  de- 
creed. 

U.  S.  V.  The  Little  Charles,  1  Brock.,  3j^7;  Th(- 
Caroline,  1  Brock.,  384;  Locke  v;  U.  S.,  7  Or., 
389;  The  Hoppet  v.  U.  S.,  7  Or.,  339;  Brig  Car- 
oline V.  U  S.,  7  Or.,  496;  The  Anne  v.  U.  S..  7 
Or..  570;  U.  S.  v.  The  Neurea,  19  How.,  9»;  The 
Fideliter  v.  U.  8.,  /  Saw.,  IBS;  The  Samuel,  / 
WhecU.,  9;  The  Mary  Ann,  8  Wheat.,  380;  The 
Emily,  9  Wheat.,  381;  The  Merino,  9  Wheat..  391; 
Chests  of  Tea,  9  Wheat.,  4S0;  The  Palmyra,  1^ 
Wheat.,  12;  The  Washington,  17  Law  Sep.,  Ifi7; 
k  Blatch.,  101;  U.  8.  v.  The  Mispouri,  3  Ben., 
608;  4  Ben.,  410;  9  Blaich..  433;  The  Margaret, 
9  Wlieat.,  421;  Wood.  v.  U.  8.,  16  Peters,  34^; 
U.  8.  V.  The  Queen,  11  BlatcJi.,  4^6;  U.  8.  v. 
Rectified  Spirits,  8  Blaich.,  480;  Kynoch  v.  The 
8.  C,  Ives,  1  Newb.,  S06;  The  Zenobia,  Abb. 
Adm. ,  48;  Brevoor  v.  The  Fair  American,  1  Pet. 
Ad.,  87;  U.  8.  v.  Barrels  of  Alcohol,  10  Int.  Bev. 
Bee.,  17 J  5  Ben.,  4;  U.  8.  v.  Timber,  13  Fed. 
Sep.,  769;  Coffey  v.  U.  B.,116  U.8.,4^;  About 
18,000  Galls.  Distilled  Spirits,  5  Ben.,  4. 
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23 

FORM  OF  LIBELS. 

AH  libels  in  instance  causes,  civil  or  mari- 
time, shall  state  the  nature  of  the  cause,  as  for 
•example,  that  it  is  a  cause  civil  and  maritime, 
of  contract,  or  of  tort  or  damage,  or  of  salvage, 
or  of  possession,  or  otherwise,  as  the  case  may 
be ;  and  if  the  libel  be  in  rem^  that  the  prop- 
erty is  within  tlie  district ;  and  if  in  personam^ 
the  names  and  occupations  and  places  of  resi- 
<lence  of  the  parties.  The  libel  shall  also  pro- 
pound and  articulate  in  distinct  articles  the 
various  allegations  of  facts  upon  which  the 
libellant  relies  in  support  of  his  suit,  so  that 
the  defendant  may  be  enabled  to  answer  dis- 
tinctly and  separately  the  several  mattere  con- 
tained in  each  article ;  and  it  shall  conclude 
with  a  prayer  of  due  process  to  enforce  his 
rights  in  rem  or  in  personam  (as  the  case  may 
require),  and  for  such  relief  and  redress  as  the 
•court  is  competent  to  give  in  the  premises. 
And  the  libellant  may  further  require  the 
■defendant  to  answer,  on  oath,  all  interrogato- 
ries propounded  by  him,  touching  all  and  sin- 
gular the  allegations  in  the  libel,  at  the  close 
or  conclusion  thereof. 

n.  8.,  8ec.4SJ^?;  The  H.  P.  Baldwin, ;? '^M. 
U.  S.,  257;  Quinn  v.  The  Transport,  1  Ben., 
S6;  The  Havre.  1  Ben.,  S95;  The  Alabama, 
etc.,  1  Ben.,  476;  The  Coleman  and  Foster. 
1  Brown,  456;  Livingston  v.  Dorgenois.  7  Or. 
677;  The  Clement,  2   Curt.,  353 :    Pettingill  v. 
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Dinsmore,  Daneis,  g08 ;  Dupont  de  Nemours 
V.  Vance,  19  How.,  169;  West  v.  The  Uncle 
Sam,  1  MeAl,  606;  The  Aldebaran,  Oleott, 
ISO;  Robinson  v.  Hinckley,  2  Riin^,  467;  Tread- 
well  V.  Joseph,  1  Sum.,  S90;  Wilson  v.  Graham, 
4  Wash.  (7.  (7.,  54;  Commander-in-Chief,  1  Wall., 
4S;  Jenks  v.  Lewis.  Ware,  61;  Pratt  v.  Thomas, 
Ware,  4Z7;  7  Law  Bep.,  1S5;  7  Wash.  G.  C.  4^4; 
The  Virgil,  gWm.  Bob.,  204;  The  Ebenezer,  2Wm. 
Bob. ,  209;  The  Aurora,  7  Crancli,382;  The  Adeline, 
9  Cranch,  244;  The  Navarro,  OleoU,  127;  Talbot 
V.  Wakeman,  19  How.  Pr..  86;  Boon  v.  The  Hor- 
net, Orabbe.  426;  The  Boston,  1  Sum.,  S2S; 
Thomas  v.  Lane,  2  Sum.  1;  About  18,000  Gallons 
Distilled  Spirits.  6  Ben.,  4;  Mc Williams  v.  The 
Vim,  2  Fed.  Bep.,  876;  Empresa  Maritima  v. 
Steam  Nav.  Co.,  16  Fed.  Bep.,  602;  The  Fife- 
shire,  11  Fed.  Bep.,  748;  The  Anchoria.  9  Fed. 
Bep.,  840.;  Rich  v.  Lambert,  12  How.,  847;  Fritz 
V.  Bell,  12  How.,  466;  2  Parson's  Mar.  Law,  668; 
Benedict  Adm.,  Pr.  210,  see.  380. 

24 

AMENDMENTS  OF  UBELS. 

In  all  informations  and  libels  in  causes  of  ad- 
miraltj^  and  maritime  jurisdiction,  amendments 
in  matters  of  form  may  be  made  at  any  time, 
on  motion  to  the  court  as  of  course ;  and  new 
counts  may  be  filed,  and  amendments  in  mat- 
ters of  substance  may  be  made,  upon  motion, 
at  any  time  before  the  final  decree,  upon  such 
terms  as  the  court  shall  impose ;  and  where 
any  defect  of  form  is  set  down  by  the  defend- 
ant upon  special  exceptions,  and  is  allowed, 
the  court  may,  in  granting  leave  to  amend, 
impose  terms  upon  the  libellant. 
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Davis  V.  Leslie,  1  Abb.  1^3;  The  Cirrussian.  ^ 
Ben.,  171;  The  Deer,  i  Ben.,  352;  Am.  Ins. 
Co.  V.  Johnson,  Bl.  cfc  How.,  9;  The  Anne  v. 
U.  8.,  7  Or.,  570;  Nevilt  v.  Clarke,  OlcoU,  316; 
The  8.  C.  Ives,  1  Nevcb.,  205;  Agnew  v.  Dorman. 
TaPey,  386;  Taylor  v.  Harwood,  Taney,  4^; 
Iteppert  V.  Robinson,  Taney.  J^2;  Newell  v. 
Norton,  3  Wall.,  257;  The  Edward,  1  Wheat., 
261;  The  Mary  Ann.  8  Wheat,  380;  The  Mari- 
anna  Flora,  11  Wlveai..  2;  Newell  v.  Norton,  3 
Wall.,  257;  Town  v.  The  Western  Metropolis,  28 
How.  Pr.  283;  The  Caroline  v.  U.  8. ,  7  Orandi, 
436;  The  Corozal.  19  Fed.  Rep.,  656;  The  Imo 
gen  M.  Ferry,  19  Fed.  Bep.,  4^8;  The  Edwin 
Post,  6  Fed.  Bep.,  206. 

25 

STIPULATIONS  IN  PERSONAM. 

Ill  nil  cases  of  libels  in  personam^  the  court 
may,  in  its  discretion,  upon  the  appearance  of 
the  defendant,  where  no  bail  has  been  biken 
and  no  attaclnnent  of  property  has  been  made 
to  answer  the  exigency  of  the  suit,  require  the 
defendant  to  give  a  stipulation  with  sureties 
in  such  sum  as  tlie  court  shall  direct,  to  pay 
all  costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit  upon  the  final  adjudi- 
cation thereof,  or  b}'  any  interlocutory  order 
in  the  progress  of  the  suit. 

Gardner  V.  Isaacson,  Abb.  Adm*y.,  14I;  Pharo 
V.  Smith,  18  How.  Pi\,  47;  Rawson  v.  Lyon.  15 
Fed.  Bep  ,  831. 

26 

CLAIMS  TO  BE  VERIFED. 

In  suits  in  rem,  the  party  claiming  the 
property  shall  verify  his  claim  on   oath  or  sol- 
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emn  afBrmation,  stating  that  the  claimant,  by 
whom  or  on  whose  behalf  the  claim  is  made, 
18  the  true  and  hona  Jide  owner,  and  that  no 
other  person  is  tlie  owner  thereof.  And 
where  the  claim  is  put  in  by  an  agent  or  con- 
signee, he  shall  also  make  oath  that  he  is  duly 
authorized  thereto  by  the  owner ;  or,  if  the 
property  be,  at  the  time  of  the  arrest,  in  the 
possession  of  the  master  of  a  ship,  that  he  is 
the  lawful  bailee  thereof  for  the  owner ;  and 
upon  putting  in  such  claim,  the  claimant  shall 
file  a  stipulation  with  sureties  in  such  sum  as 
the  court  shall  direct,  for  the  payment  of  all 
costs  and  expenses  which  shall  be  awarded 
against  him  by  the  final  decree  of  the  court, 
or,  upon  an  appeal,  by  the  appellate  court. 

The  Jenny  Lind,  S  Blateh.,  613;  The  Ann  C. 
Pratt,  1  Curt.,  S40;  The  Monticello  v.  Mollison, 
17  How.,  163;  The  L.  B.  Goldsmith,  Newh..  123; 
The  Spark  v.  Lee  Choi  Chum.  1  Saw.,  713;  The 
Mary  Anne,  Ware,  104,;  The  Flora,  1  JSag.  Adm. , 
f^yS;  U.  8.  V.  Barrels  of  Alcohol,  10  Int.  Bet. 
See.,  17;  The  R.  W.  Skillinger,  1  Flippin,  437; 
The  Two  Marys,  le  Fed.  Rep.,  162. 

27 

ANSWERS  TO  BE  VERIFIED. 

In  all  libels  in  causes  of  civil  and  maritime 
jurisdiction,  whether  in  rem  or  in  personam^ 
the  answer  of  the  defendant  to  the  allegations 
in  the  libel  shall  be  on  oath  or  solemn  affirma- 
tion ;  and  the  answer  shall  be  full  and  explicit, 
and  distinct  to  each  separate  article  and  sepa- 
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rate  allegation  in  the  libel,  in  the  same  order 

as  numbered  in  the  libel,  and  shall  also  answer 

in  like  manner  each  interrogatory  propounded 

at  the  close  of  the  libel. 

Rule  48  and  Rule  49:  The  Washington  Irving, 
lAhh.,SS6;  The  Elizabeth  Frith,  BL  dk  Haw., 
195;  Hart  v.  The  Otis,  Crahhe,  52;  Orne  v.  Town- 
send,  4  MoAon,  5^1;  The  Mutual  Safety  Ins.  Co. 
V.  Cargo  of  the  George,  OlcoU,  157;  The  Califor- 
nia, 1  Saw.,  4.6S;  The  Boston,  1  Sum.,  St8; 
Macomber  v.  Thompson,  1  Sum.,  S8J^;  Com- 
mander-in-Chief, 1  Wall.,  4S;  The  William  Har- 
ris, Ware.,  367;  U.  S.  v.  The  Sun,  10  Am.  L.  R., 
277;  Gammell  v.  Skinner,  2  Gall.,  45;  Teasdaie 
V  The  Rambler,  Bee,  9;  Coffin  v.  Jenkins,  S 
Story,  108. 

28 

EXCEPTIONS  TO  ANSWERS. 

The  libellant  may  except  to  the  sufficiency 
or  fullness  or  distinctness  or  relevancy  of  the 
answer  to  the  articles  and  interrogatories  in  the 
libel;  and  if  the  court  shall  adjudge  the  same 
exceptions  or  any  of  them  to  be  good  and 
valid,  the  court  shall  order  the  defendant 
forthwith,  or  within  such  time  as  the  court 
shall  direct,  to  answer  the  same,  and  may  fur- 
ther order  the  defendant  to  pay  such  costs  as 
the  court  shall  adjudge  reasonable. 

The  Elizabeth  Frith,  Bl.  &  How.,  195;  The 
California,  1  Saw.,  46S;  Lamb  v.  Parkman,  21 
Law  Rep.,  589;  The  Pioneer.  Beady,  58. 

29 

DECREES  PRO  CONFESSO. 

If  the  defendant  shall  omit  or  refnse  to  make 
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due  answer  to  the  libel  upon  the  return  day  of 
the  process  or  other  day  assigned  by  the  court, 
the  court  shall  pronounce  him  to  be  in  con- 
tumacy and  default ;  and  thereupon  the  libel 
sliall  be  adjudged  to  be  taken  pro  confesso 
against  him,  and  the  court  shall  proceed  to 
hear  the  cause  ex  parte^  and  adjudge  therein 
as  to  law  and  justice  shall  appertain.  But  the 
court  may,  in  its  discretion,  set  aside  the  de- 
fault, and,  upon  the  application  of  the  defend- 
ant, admit  Inm  to  make  answer  to  the  libel  at 
any  time  before  the  final  hearing  and  decree, 
upon  his  payment  of  all  the  costs  of  the  suit 
up  to  the  time  of  granting  lea%^e  therefor. 

Rule  40;  The  Martha,  Bl.  dh  How.,  151;  Scott 
V.  The  Young  America,  Neicb.,  107;  The  Mon- 
arch; 1  Wm.  Hob.,  $1;  The  David  Pratt.  Ware, 
495;  MiUer  v.  U.  S..  11  WaU,  $68. 

30 

PROCEEDINGS  ON  EXCEPTIONS. 

In  all  cases  where  the  defendant  answers, 
bnt  does  not  answer  fully  and  explicitly  and 
distinctly  to  all  the  matters  in  any  article  of 
the  libel,  and  exception  is  taken  thereto  by  the 
libellant,  and  the  exception  is  allowed,  the 
court  may,  by  attachment,  compel  the  defend- 
ant to  make  further  answer  thereto,  or  may 
direct  the  matter  of  the  exception  to  be  taken 
jpro  confesBo  against  the  defendant  to  the  full 
purport  and  effect  of  the  article  to  which  it 
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purports  to  answer,  and  as  if  no  answer  liad 
heeu  put  in  tliereto. 

The  Commander-in-Chief,  1  WaU. ,  U;  MiUer 
V.  U.  8..  11  WaU.,  268;  U.  S.  v.  Barrels  of  Alco- 
hol, 10  Int.  Eev.  Bee.,  17. 

31 

INOBIMINATINO  INTERBOGATORIES. 

The  defendant  may  object,  by  his  answer, 
to  answer  any  allegation  or  interrogatory  con- 
tained in  the  libel,  which  will  expose  him  to 
any  prosecution  or  punishment  for  a  crime,  or 
for  any  penalty  or  any  forfeiture  of  his  projv 
erty  for  any  penal  offense. 

U.  S.  V.  Packages  of  Pins,  QUp.,  S06;  The 
Aldebaran,  OleoU,  ISO;  The  Gustavia,  Blotch.  & 
H.,  189;  Pollock  v.  The  Laura,  6  Fed.  Rep.  1S3. 

32 

ANSWERS  TO  INTERROGATORIES. 

The  defendant  shall  have  a  right  to  require 
the  personal  answer  of  the  libellant,  upoD  oath 
or  solemn  affirmation,  to  any  interrogatories 
which  he  may,  at  the  close  of  his  answer,  pro- 
pound to  the  libellant,  touching  any  matters 
charged  in  the  libel,  or  touching  any  matter 
of  defense  set  up  in  the  answer,  subject  to  the 
like  exception  as  to  matters  which  shall  expose 
the  libellant  to  any  prosecution  or  punishment 
or  forfeiture  as  is  provided  in  the  31st  rule. 
In  default  of  due  answer  by  the  libellant  to 
such  interrogatories,  the  court  may  adjudge 
the  libellant  to  be  in  default,  and  dismiss  the 
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libel,  or  may  compel  his  answer  in  the  pre- 
mises by  attachment,  or  take  the  subject  mat- 
ter of  tne  interrogatory  pro  confesso^  in  favor 
of  the  defendant,  as  the  conrt,  in  its  discretion, 
shall  deem  most  lit  to  promote  public  justice. 

The  David  Pratt.  Ware,  496;  Gammell  v.  Skin, 
ner,  2  QaU.  ^5;  Sc'obel  v.  Giles,  19  Fed.  Rep. 


33 

WHEN  DISPENSED  WITH. 

Where  either  the  libellant  or  the  defendant 
is  out  of  the  country,  or  unable  from  sickness 
or  other  casualty  to  make  an  answer  to  any  in- 
terrogatory on  oatli  or  solemn  affirmation  at 
the  proper  time,  the  court  may,  in  its  discre- 
tion, in  furtherance  of  the  due  administration 
of  justice,  dispense  therewith,  or  may  award  a 
commission  to  take  the  answer  of  the  defend- 
ant when  and  as  soon  as  it  may  be  practicable. 

34 

INTEBVEN0R8  TO  GIVE  STIPULATIONS. 

If  any  third  person  shall  intervene  in  any 
cause  of  admiralt}'  and  maritime  jurisdiction 
in  rem  for  his  own  interest,  and  he  is  entitled 
according  to  the  course  of  admiralty  proceed- 
ings to  be  heard  for  his  own  interest  therein, 
he  shall  propound  the  matter  in  suitable  alle- 
gations, to  which,  if  admitted  by  the  court,  tlje 
other  party  or  parties  in  the  suit  may  be  re- 
quired by  order  of  the  court  to  make  due  an- 
swer;  and  such  further  proceedings  shall  be 
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had,  and  decree  rendered  by  the  court  therein, 
as  to  law  and  justice  shall  appertain.  But 
every  such  intervenor  shall  be  required,  upon 
tiling  his  allegations,  to  give  a  stipulation  witli 
sureties,  to  abide  by  the  final  decree  rendered 
in  the  cause,  and  to  pay  all  such  costs  and  ex- 
penses and  damages  as  shall  be  awarded  by  the 
court  upon  the  final  decree,  whether  it  is  ren- 
dered in  the  original  or  appellate  court. 

The  George  Prescott.  1  Ben. ,  4;  The  Idaho.  ^ 
Ben.,  212;  The  Jenny  Lind,  S  Blateh.,  SIS;  The 
Old  Concord,  1  Brown,  270;  The  PrindiviUe,  / 
Brown,  485;  The  Ann  C.  Pratt,  i  OurL,  S40;  The 
Harmony,  1  Gall.,  12S;  The  Monticello  v.  MoUi- 
8on,  17  How,,  162;  The  Packet.  S  M<uan^  255; 
U.  S.  V.  Four  Hundred  and  Twenty  two  Casks  of 
Wine,  1  Pet.,  647;  Houseman  v.  The  North  Caro- 
lina, 16  Pet.,  40 ;  The  Taranto,  1  Spr.,  170;  U. 
S.  V.  The  Lion,  1  Spr.,  S99;  The  Boston.  1  Sum., 
S28;  The  Henry  Ewbank,  1  Sum.,  40O;  The 
Mary  Ann.  Wai-e,  104;  The  Rising  Sun.  Wars, 
S8S;  The  Dowthorp.  ^  Wm.  Hob.,  7S;  Harper  v. 
The  New  Brig,  Oilp..  6S6;  U.  S.  v.  Barrels  of 
Alcohol,  10  Int.  Rev.  Bee..  17;  The  Two  Maiys, 
12  Fed.  Bep.,  152;  Rawson  v.  Lyon,  15  Fed,  Sep., 
8S1. 

85 

STIPULATIONS-  -HOW  TAKEN. 

The  stipulations  required  by  the  last  pre- 
ceding rule,  or  on  appeal,  or  in  any  other  ad- 
niiralt}^  or  maritime  proceeding,  shall  be  given 
and  taken  in  the  manner  prescribed  by  rule 
fifth  as  amended. 

Rules,  14  Wall.,  art.;  Lane  v.  Townsend,  Ware, 

286. 
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36 

EXCEPTIONS  TO  PLEADINGS. 

Exceptions  may  be  taken  to  any  libel,  alle- 
gation, or  answer,  for  surplusage,  irrelevancy, 
impertinence  or  scandal,  and  if,  upon  reference 
to  a  master,  the  exception  shall  be  reported  to 
be  so  objectionable,  and  allowed  by  the  court, 
the  matter  shall  be  expunged  at  the  cost  and 
expense  of  the  party  in  whose  libel  or  answer 
the  same  is  found. 

Quinn  v.  The  Transport,  1  Ben.,  86;  The  Pio- 
neer, 1  Deady,  68;  The  Active,  1  Beady,  166; 
The  California,  1  Saw.,  46S;  Pratt  v.  Thomas, 
Ware,  J^7;  The  Pratt,  Ware,  496;  U.  8  v.  Bar- 
•  rels  of  Alcohol,  10  Int.  Btv.  Bee.,  17;  The  Whist 
ler,  IS  Fed.  Bep. ,  £96. 

37 

ANSWERS  BY  GARNISHEES. 

In  cases  of  foreign  attachment,  the  garnishee 
shall  be  required  to  answer  on  oath  or  solemn 
affirmation,  as  to  the  debts,  credits  or  effects 
of  the  defendant  in  his  hands,  and  to  such 
interrogatories  touching  the  same  as  may  be 
propounded  by  the  libellant;  and  if  he  shall 
refuse  or  neglect  so  to  do,  the  court  may 
award  compulsory  process  in  personam  2LgB.\j\&t 
him.  If  he  admit  any  debts,  credits  or  effects, 
the  same  shall  be  held  in  his  hands,  liable  to 
answer  the  exigency  of  the  suit. 

Manrov.  Almeida,  10  Wlieat.,  47S;  Shorey  ▼. 
Rennel,  1  Sprague,  4I8;  McDonald  v.  Rennel,  11 
Law  Bep.,  N.  8.,  167. 
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38 

FREIGHT  TO  BE  BROUGHT  INTO  COURT. 

In  cases  of  mariners'  wages,  or  bottomry,  or 

salvage,  or  other  proceedings  in  rem^  where 

freight   or   other  proceeds   of    property    are 

attached  to,  or  are  bound  by  the  suit,  which 

are  in  the  hands  or  possession  of  any  person, 

the  court  may,  upon  due  application  by  petition 

of  the    party   interested,   require   the    party 

charged  witli  the  possession  thereof  to  appear 

and  show  cause  why  the  same  should  not  be 

brought  into  court  to  answer  the  exigency  of 

the  suit;  and  if  no  sufficient  cause  be  shown, 

the  court  may  order  the  same  to  be  brought 

into  court  to  answer  the  exigency  of  the  suit, 

and  upon  failure  of  the  party  to  comply  with 

the  order,  may  award  an  attachment  or  other 

compulsive     process     to     compel     obedience 

thereto. 

Gates  V.  Johnson,  $1  Law  Rep.,  979;  The  Caro- 
line, 1  Low.,  17S;  The  Gran  Para,  10  Wheat., 
497;  Sheppardv.  Taylor,  5  Pd/er.  675;  The  Queen 
of  the  Pacific,  18  Fed.  Bep.,  700. 

39 

DISMISSAL  FOR  WANT  OF  PROSECUTTION. 

If,  in  any  admiralty  suit,  thie  libellant  shall 
not  appear  and  prosecute  his  suit  according  to 
the  course  and  orders  of  the  court,  he  shall  be 
deemed  in  default  and  contumacy;  and  the 
court  may,  upon  application  of  the  defendant, 
pronounce  the  suit  to  be  deserted,  and  the 
same  may  be  dismissed  with  costs. 
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40 

DECREE  MAY  BE  SET  ASIDE. 

The  court  may,  in  its  discretion,  upon  the 
motion  of  the  defendant,  and  the  payment  of 
costs,  rescind  the  decree  in  any  snit  in  which, 
on  account  of  his  contumacy  and  default,  the 
matter  of  the  libel  shall  have  been  decreed 
against  him,  and  grant  a  rehearing  thereof  at 
any  time  within  ten  days  after  the  decree  has 
been  entered,  the  defendant  submitting  to  such 
further  orders  and  terms  in  the  premises  as 
the  court  may  direct. 

Gaines  V.  Travis,  Abb.  Adm*y.,  g97;  Northrop 
V.  Gregory,  2  Abb,  U.  8„  603;  The  Illinois,  1 
Brown,  13;  Snow  v.  Edwards,  f  Low.,  S73;  Scott 
V.  The  Young  America,  1  Newb. ,  107;  Russell  v. 
The  Oriental,  9  C.  L.  N.,  134;  The  New  Eng- 
land, 3  Sum.,  496. 

41 
SALES  OF  PROPERTY. 

All  sales  of  property  under  any  decree  in 
admiralty,  shall  be  made  by  the  marshal  or 
his  deputy,  or  other  proper  officer  assigned  by 
the  court  where  the  marshal  is  a  party  in  in- 
terest, in  pursuance  of  the  orders  of  the  court; 
and  the  proceeds  thereof,  when  sold,  shall  be 
forthwith  paid  into  the  registry  of  the  court, 
by  the  officer  making  the  sale,  to  be  disposed 
of  by  the  court  according  to  law. 

The  Avery,  S  GdU..  308;  Wallis  v.  Thornton, 
t  Brock.,  4S2. 
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42 

MONEY  TO  BE  DEPOSITED. 

All  moneys  paid  into  the  registry  of  the 
court  shall  be  deposited  in  some  bank  desig- 
nated by  the  court,  and  shall  be  so  deposited 
in  the  name  of  the  court,  and  shall  not  be 
drawn  out  except  by  a  check  or  checks  signed 
by  a  judge  of  the  court,  and  countersigned  by 
the  clerk,  stating  on  whose  account  and  for 
whose  use  it  is  drawn,  and  in  what  suit  and 
out  of  what  fund  in  particular  it  is  paid.  The 
clerk  shall  keep  a  re^^ular  book,  containing  a 
memorandum  and  copy  of  all  the  checks  so 
drawn,  and  the  date  thereof. 

See  Revised  Statutes  1871,  sees.  996,  996,  5163. 

43 

PETITIONS  FOR  REMNANTS. 

Any  person  having  an  interest  in  any  pro- 
ceeds in  the  registry  of  the  court,  shall  have  a 
light  by  petition  and  summary  proceeding  to 
intervene  pro  interesse  8U0^  for  a  delivery 
thereof  to  him ;  and  upon  due  notice  to  the 
adverse  parties,  if  any,  the  court  shall  and  may 
proceed  summarily  to  hear  and  decide  thereon, 
and  to  decree  therein  according  to  law  and 
justice  ;  and  if  such  petition  or  claim  shall  be 
deserted,  or  upon  a  hearing  be  dismissed,  the 
court  may,  in  its  discretion,  award  costs  against 
the  petitioner  in  favor  of  the  adverse  party. 
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Schuchardt  v.  Babbidge,  19  How.,  £S9;  Leland 
V.  The  Medora,  £  Wood.  &  M.,  92;  The  L.  B. 
Goldsmith,  1  Newh.,  123;  Brackett  v.  The  Her- 
cules,  Oilp.,  184;  Harper  V.  The  New  Brig,  Oilp., 
636;  The  Panama,  Oleott,  2^3;  The  Lottawana^ 
21  Wall ,  668;  The  Alice  Getty,  2  FUppin,  20; 
The  Albert  Schultz,  12  Fed.  Rep.,  166. 

44 

REFERENCES  TO  COMMISSIONERS. 

In  cases  where  tlie  court  shall  deem  it  expe- 
dient or  necessary  for  the  purposes  of  justice, 
the  court  maj'^  refer  any  matters  arising  in  the 
progress  of  the  suit  to  one  or  more  commis- 
sioners to  be  appointed  by  the  court  to  hear 
the  parties  and  make  report  thereon.  And 
such  commissioner  or  commissioners  shall  have 
and  possess  all  the  powers  in  the  premises  which 
are  usually  given  to  or  exercised  by  masters  in 
chancery  in  references  to  them,  including  the 
power  to  administer  oaths,  and  to  examine  the 
parties  and  witnesses  touching  the  premises. 

District  Oourt  Rule  19  ;  The  E.  C.  Scranton,  2 
Ben.,  81;  The  Baltic,  3  Ben..  195;  The  E.  C. 
ScraDton,  4  Btn.,  127;  The  Transit,  4  Ben.,  138; 
The  Potomac,  2  Black,  681;  Shaw  v.  CoUyer,  4 
Blaieh.,  370;  Harris  v.  Wheeler,  8  Blatch.,  1;  Ta- 
ber  V.  Jenny,  1  Spi'.,  316;  Furniss  v.  The  Ma- 
goun,  Olcott,  66;  The  Arcturus,  18  Fed.  Bep.,  743. 

45 

APPEALS  FROM  DISTRICT  TO  CIRCUIT  COURT. 

All  appeals  from  the  district  to  tlie  circuit 
court  must  be  made  while  the  court  is  sitting, 
or  within  such  other  period  as  shall  be  desig- 
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nated  by  the  district  court  by  its  general  rules, 
or  by  an  order  specially  made  in  the  particular 
suit,  or  in  case  no  such  rule  or  order  be  made, 
then  within  thirty  days  from  the  rendering  of 
tlie  decree. 

Dist.  Ct.  Rule  29 ;  13  Wall.,  xiv;  The  Nuestra 
Senora,  17  Wall.,  S9;  Norton  v.  Rich,  3  Mas., 4^3. 

46 

RULES  OF  INFERIOR  COURTS. 

In  all  cases  not  provided  for  by  the  forego- 
ing rules,  the  district  and  circuit  courts  are  to 
regulate  the  practice  of  the  said  courts  respect- 
ively, in  such  manner  as  they  shall  deem  most 
expedient  for  the  due  administration  of  justice 
in  suits  in  admiralty. 

Beers  v.  Haughton,  9  Peters,  329;  The  Monte, 
12  Fed.  Eep.,  33 1;  The  Prinz  Georg,  19  Fed. Rep., 
663. 

47 

IMPRISONMENT  FOR  DEBT. 

In  all  suits  in  persona/m  where  a  simple 
warrant  of  arrest  issues  and  is  executed,  bail 
shall  be  taken  by  the  marshal  and  the  court  in 
those  cases  only  in  wliich  it  is  required  by  the 
laws  of  the  State  where  an  arrest  is  made  upon 
siujilar  or  analogous  process  issuing  from  the 
State  courts.  And  imprisonment  for  debt  on 
process  issuing  out  of  the  Admiralty  Court  is 
abolished  in  all  cases  where,  by  the  laws  of  the 
State  in  which  the  court  is  held,  imprisonment 
for  debt  has  been,  or  shall  be  hereafter  abol- 
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ished  upon  similar  or  analogous  process  issuing 
from  a  State  court. 

10  How.,  f>;  Gardner  v.  Isaacson,  Abb.  AdnCy.y 
Ul;  Gaines  v.  Travis,  Abb.  Adm'y,.  Ji22;  The 
Kentucky,  4  Blaieh,,  44S;  Matter  of  Freeman,  2 
Ourt,  491;  La.  Ins.  Co.  v.  Nickerson,  £  Low.^ 
SIO;  Hodge  V.  Bemis,  12  Law  Bep.,  470;  Hanson 
V.  Fowle,  1  Saw.,  497;  Campbell  v.  Hadley,  1 
Sprague,  470;  Act  of  1867;  Beers  v.  Haughton^ 
9  Peters,  329;  Bingham  v.  Wilkins,  Orabbe,  60; 
Marshall  v.  Bazin,  7  N.  T.  Leg.  Obs.,  $42. 

48 

LtBlITATION  OF  TWENTY-SEVENTH  RULE. 

The  27th  rule  shall  not  apply  to  cases  where 
the  sum  or  value  in  dispute  does  not  exceed 
fifty  dollars  exclnsive  of  costs,  unless  the  dis- 
trict conrt  shall  be  of  opinion  that  the  pro- 
ceedings prescribed  by  that  rule  are  necessary 
for  the  purposes  of  justice  in  the  case  before 
the  court. 

10  How.,  vi. 

49 

TESTIMONY  ON  APPEAL. 

Further  proof  taken  in  a  circuit  conrt  upon 
an  admiralty  appeal,  shall  be  by  deposition, 
taken  before  some  commissioner  appointed  by 
a  circuit  court,  pursuant  to  the  acts  of  Con- 
gress in  that  behalf,  or  before  some  officer 
authorized  to  take  depositions  by  the  thirtieth 
section  of  the  act  of  Congress  of  the  24:th 
of  September,  1789,  upon  an  oral  examina- 
tion  and   cross-examination,  unless  the  court 
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ill   which   such  appeal  shall  be   pending,  or 
one  of  the  judges  thereof,  shall,  upon  motion, 
allow  a  commission  to  issue,  to  take  such  depo- 
sition upon  written  interrogatories  and  croes- 
interrogatories.     When  sucli  deposition  shall 
be  taken  by  oral  examination,  a  notification 
from  the  magistrate  before  whom  it  is  to  be 
taken,  or  from  the  clerk  of  the  court  in  which 
€uch  appeal  shall  be  pending,  to  the  adverse 
party,  to  be  present  at  the  taking  of  the  same, 
and  to  put  interrogatories,  if  he  think  fit,  shall 
be  served  on  the  adverse  party,  or  his  attorney, 
allowing  time  for  their  attendance,  after  being 
notified,    not  less   than    twenty-four     honrs, 
and     in     addition     thereto,    one    day,    Sun- 
days   exclusive,   for  every   twenty   miles  of 
travel ;  provided^  that  the  court  in  which  such 
appeal  may  be  pending,  or  either  of  the  judges 
thereof,  may  upon  motion,  increase  or  dimin- 
ish the  length  of  notice  above  required. 

18  How.,  vi;  R.  8.,  sees.  863,  865;  The  Samuel, 
1  Wheat.,  9;  The  Georgia.  7  WdU.,  32;  The 
Ocean  Queen,  6  Blotch.,  24. 

50 

When  oral  evidence  shall  be  taken  down  by 
the  clerk  of  the  district  court,  pursuant  to  the 
above-mentioned  section  of  the  act  of  Con- 
gress, and  shall  be  transmitted  to  the  circuit 
court,  the  same  may  be  used  in  evidence  on 
the  appeal,  saving  to  each  party  the  right  to 
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take  the  depositions  of  the  same  witnesses,  or 
either  of  them,  if  he  should  so  elect. 

13  How.,  w. 

61 

REPLICATIONS  DISALLOWED. 

When  the  defendant  in  his  answer  alleges 
new  facts,  these  shall  bo  considered  as  denied 
by  the  libellant,  and  no  replication,  general  or 
special,  shall  be  allowed.  But  within  such 
time  after  the  answer  is  filed  as  shall  be  fixed 
by  the  district  court,  either  bj'  general  rule  or 
by  special  order,  the  libellant  may  amend  his 
libel  so  as  to  confess  and  avoid  or  explain  or 
add  to  the  new  matters  set  forth  in  the  answer ; 
and  within  such  time  as  may  be  fixed  in  like 
manner,  the  defendant  shall  answer  such 
amendments. 

17  Howard,  vi. 

62 

TRANSCSRIPTS  ON  APPEAL. 

Tlie  clerks  of  the  district  courts  shall  make 
up  the  records  to  be  transmitted  to  the  circuit 
courts,  on  appeals,  so  that  the  same  shall  con- 
tain the  following : 

(I.)  1.     The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  fortfi 
the  original  parties,  and  those  who  have  become 
parties  before  the  appeal,  if  any  change  has 
taken  place. 

3.  If  bail  was  taken,  or  jjroperty  was  at- 
tached or  arrested,  the  process   of  arrest   or 
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attachment  and  the  service  thereof,  all  bail 
and  stipulations,  and  if  any  sale  has  been  made, 
the  orders,  warrants  and  reports  relating^ 
thereto. 

4.  Tiie  libel,  with  the  exhibits  annexed 
thereto. 

5.  The  pleadings  of  the  defendant,  with 
the  exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libel- 
lant  and  any  exhibit  not  annexed  to  the  libel. 

7.  The  testimony  on  the  part  of  the  defend- 
ant and  any  exhibits  not  annexed  to  his  plead- 
ings. 

8.  Any  order  of  the  court  to  which  excep- 
tion was  made. 

9.  Any  report  of  an  assessor  or  assessors,  if 
excepted  to,  with  the  ordere  of  the  court  re- 
specting the  same,  and  the  exceptions  to  the 
report.  If  the  report  was  not  excepted  to, 
only  the  fact  that  a  reference  was  made,  and 
so  mucli  of  the  report  as  shows  what  resnlts 
were  arrived  at  by  the  assessor  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal  and  the  action 
of  the  district  court  thereon ;  and  no  reasons 
of  appeal  shall  be  filed  or  inserted  in  the  tran- 
script. 

The  following  shall  be  omitted  : 

1.  The  continuances. 

2.  All   motions,  rules  and  orders   not  ex- 
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cepted  to,  which  are  merely  preparatory  for 
trial. 

3.  The  commissions  to  take  depositions, 
notices  therefor,  their  captions  and  certificates 
of  their  being  sworn  to,  unless  some  exception 
to  a  deposition  in  the  district  conrt  was  found- 
ed on  some  one  or  more  of  these,  in  which 
case  so  much  of  either  of  them  as  may  be  in- 
volved in  the  exception  shall  be  set  out.  In 
all  other  cases  it  shall  be  sufficient  to  give  tlie 
name  of  the  witness,  and  to  copy  the  interrog- 
atories and  answers,  and  to  state  the  name  of 
the  commissioner,  and  the  place  whei'e  and  the 
date  when,  the  deposition  was  sworn  to.  And 
in  copying  all  depositions  taken  on  interrog- 
atories, the  answer  shall  be  inserted  imme- 
diately following  the  question. 

(II.)  The  clerk  of  the  district  court  shall 
page  the  copy  of  the  record  thus  made  up,  and 
shall  make  an  index  thereto;  and  he  shall  certify 
the  entire  document,  at  the  end  thereof,  under 
the  seal  of  the  court,  to  be  a  transcript  of  the 
record  of  the  district  court  in  the  cause  named 
at  the  beginning  of  the  copy  made  up  pur- 
suant to  this  rule ;  and  no  other  certificate  of 
the  record  shall  be  needful  or  inserted. 

(III.)  Hereafter,  in  making  up  tlie  record 
to  be  transmitted  to  tlie  circuit  court  on  appeal, 
the  clerk  of  the  district  court  shall  omit  there- 
from any  of  the  pleadings,  testimony,  or  ex- 
hibits which  the  parties,   by  their   proctors, 

10 
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shall,  by  written  stipulation,  agree  may  be 
omitted,  and  such  stipulation  shall  be  certified 
up  with  the  record. 

17  How.,  m;  13  Otto,  xiii;  The  Grace  Girdler. 
GWaU,,  Ul;  White  v.  Cannon,  6  WaU,,  US;  The 
Vaughan,  U  WaU„  £58, 

63 

PROCEEDINGS  ON  CROSS-LIBELS. 

Whenever  a  cross-libel  is  filed  upon  any 
counter  claim  arising  out  of  the  same  cause  of 
action  for  which  the  original  libel  was  tiled, 
the  respondents  in  the  cross-libel  shall  give 
security  in  the  usual  amount  and  form  to 
respond  in  damages  as  claimed  in  said  cross- 
libel,  unless  the  coui-t,  on  cause  shown,  shall 
otherwise  direct,  and  all  proceedings  upon  the 
original  libel  shall  be  stayed  until  such  secnrit}* 
shall  be  given. 

7Wall.,«;  TheBrisio],  4  Ben.,S5;  The  Toledo, 
1  Brown,  445;  Keene  v.  The  Whistler,  2  Sate., 
S48;  The  Sapphire,  18  Wall,,  51;  The  George  H. 
Parker,  28  L  B.  Bee. ,  83;  1  Flip. ,  606;  Crowell 
V.  Schooner  Theresa  Wolf,  5  Fed.  B^p.,  159; 
Vianello  v.  Credit  Lyonnais.  15  Fed.  Bep.,  6S7; 
The  Ping  On,  7 Saw.,  483;  PingOn  v.  Blethen,  11 
Fed.  Bep.,  607;  The  City  of  Hartford,  11  Fed, 
Bep.,  89. 

54 

When  any  ship  or  vessel  shall  be  libeled,  or 
the  owner  or  owners  thereof  shall  be  sued,  for 
any  embezzlement,  loss,  or  destruction  by  the 
master,  officers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods, 
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or  merchandise,  shipped  or  put  on  board  of 
such  ship  or  vessel,  or  for  any  loss,  damage,  or 
injury  by  collision,  or  for  any  act,  matter,  or 
thing,  loss,  damage,  or  forfeiture  done,  occa- 
sioned or  inenrred,  without  the  privity  or 
knowledge  of  such  owner  or  owners,  and  lie  or 
they  shall  desire  to  claim  the  benefit  of  limit- 
ation of  liability  provided  for  in  the  third  and 
fourth  sections  of  the  said  act  above  recited 
{JS.  /&,  sees.  4£83-4£86),  the  said  owner  or 
owners  shall  and  may  file  a  libel  or  petition  in 
the  proper  district  court  of  the  United  States, 
as  hereinafter  specified,  setting  forth  the  facts 
and  circumstances  on  which  such  limitation  of 
liability  is  claimed,  and  praying  proper  relief 
in  that  behalf ;  and  thereupon  said  court,  hav- 
ing caused  due  appraisement  to  be  had  of  the 
amount  or  value  of  the  interest  of  said  owner 
or  owners,  respect ivel}^,  in  such  ship  or  vessel 
and  her  freight  for  the  voyage,  shall  make  an 
order  for  the  payment  of  the  same  into  court, 
or  for  the  giving  of  a  stipulation,  with  sure- 
ties, for  payment  thereof  into  court  whenever 
the  same  shall  be  ordered;  or,  if  the  said 
owner  or  owners  shall  so  elect,  the  said  court 
shall,  without  such  appraisement,  make  an 
order  for  the  transfer  by  him  or  them  of  his 
or  their  interest  in  such  vessel  and  freight,  to 
a  trustee  to  be  appointed  by  the  court  under 
the  fourth  section  of  said  act  (7?.  aS,  sec.  4^85); 
and,  upon  compliance  with  such  order,  the  said 


148 


GENERAL  ADDilRALTT  RULES. 


court  shall  issue  a  monition  against  all  persons 
claiming  damages  for  any  such  embezzlement, 
loss,  destruction,  damage,  or  injury,  citing  them 
to  appear  before  the  said  court  and  make  due 
proof  of  their  respective  claims  at  or  before  a 
certain  time  to  be  named  in  said  writ,  not  less 
than  three  months  from  the  issuing  of  the 
same;  and  public  notice  of  such  monition 
shall  be  given  as  in  other  cases,  and  such  fur- 
ther notice  served  through  the  postoffice,  or 
otherwise,  as  the  court,  in  its  discretion,  may 
direct;  and  the  said  court  shall,  also,  on  the 
application  of  the  said  owner  or  owners,  make 
an  order  to  restrain  the  further  prosecution  of 
all  and  any  suit  or  suits  «against  said  owner  or 
owners  in  respect  of  any  such  claim  or  claims. 

13  Wall.,  xii;  In  re  The  Prov.  &  N.  Y.  Steam- 
ship Co.,  6  Ben.,  1£4;  The  Oceanus,  6  Ben.,  t68; 
The  Whistler.  S  Saw.,  348;  Norwich  Co.  v. 
Wright,  IS  Wan.,  104;  The  Bristol,  ^  Bffn..  55; 
The  Benefactor,  lOS  XT.  8.,  iS9;  Providence  and 
N.  Y.  Steamship  Co.  v.  HiU  Mnfg.  Co.,  109  U. 
S. ,  57S. 

56 

Proof  of  all  claims  which  shall  be  presented 
in  pursuance  of  said  monition,  shall  be  made 
before  a  commissioner  to  be  designated  b}'  the 
court,  subject  to  the  right  of  any  person  inter- 
ested to  question  or  controvert  the  same  ;  and, 
upon  the  completion  of  said  proofs,  the  com- 
missioner shall  make  report  of  the  claims  so 
proven,  and  upon  confirmation  of  said  report. 
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after  hearing  any  exceptions  thereto,  the 
moneys  paid  or  seeared  to  be  paid  into  court 
as  aforesaid,  or  tlie  proceeds  of  said  ship  or 
vessel  and  freight  (after  payment  of  costs  and 
expenses),  shall  be  divided  jpro  rata  amon^^st 
the  several  claimants,  in  proportion  to  the 
amount  of  their  respective  claims,  duly  proved 
and  confirmed  as  aforesaid,  saving,  however,  to 
all  parties  any  priority  to  which  they  may  be 
legally  entitled. 

li  WaU.,  xiii.;  Providence  and  N.  T,  8.  S.  Co., 
15  Int.  Bev,  Bee,,  19S, 

66 

In  the  proceedings  aforesaid,  the  said  owner 
or  owners  shall  be  at  liberty  to  contest  his  or 
their  liability,  or  the  liability  of  said  ship  or 
vessel  for  said  embezzlement,  loss,  destruction 
damage  or  injury  (independently  of  the  limit- 
ation of  liability  claimed  under  said  act),  pro- 
vided that,  in  his  or  their  libel  or  petition,  he 
or  they  shall  state  the  facts  and  circumstances 
by  reason  of  which  exemption  from  liability  is 
claimed ;  and  any  person  or  persons  claiming 
damages  as  aforesaid,  and  who  shall  have  pre- 
sented his  or  their  claim  to  the  commissioner 
under  oath,  shall  and  may  answer  such  libel  or 
petition,  and  contest  the  right  of  the  owner  or 
owners  of  said  ship  or  vessel,  either  to  an 
exemption  from  liability,  or  to  a  limitation  of 
liability  under  the  said  act  of  Congress,  or  both. 
IS  Wall.,  xiii. 
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57 

The  said  libel  or  petition  shall  be  filed  and 
the  said  proceedings  had  in  any  district  court 
of  the  United  States  in  which  said  ship  or 
vessel  may  be  libeled  to  answer  for  any  such 
embezzlement,  loss,  destruction,  damage,  or 
injury ;  or,  if  the  said  ship  or  vessel  be  not 
libeled,  then  in  the  district  court  for  any  dis- 
trict in  which  the  said  owner  or  owners  may 
be  sued  in  that  behalf.  If  the  ship  have 
already  been  libeled  and  sold,  the  proceeds 
sliall  represent  the  same  for  the  purposes  of 
these  rules. 

13  Wall.,  xUi;  The  Alpena,  8  Fed,  Bep.,  979, 

58 

All  the  preceding  rules  and  regulations  for 
proceeding  in  causes  where  the  owner  or  own- 
ers of  a  ship  or  vessel  shall  desire  to  claim  the 
benefit  of  limitation  of  liability  provided  for 
in  the  act  of  Congress  in  that  behalf,  shall 
apply  to  the  circuitcourtsof  the  United  States, 
where  such  cases  are  or  shall  be  pending  in 
said  courts  upon  appeal  from  the  district 
courts. 

18  Otto,  xiU. 

59 

DAMAGES  BY  COLLISION. 

In  a  suit  for  damage  by  collision,  the  claim- 
ant of  any  vessel  proceeded  against,  or  any 
respondent  proceeded  against  tn  per^onamy 
shall,  by  petition  on  oath,  presented  before  or 
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at  the  time  of  answering  the  h'bel,  or  within 
such  further  time  as  the  court  may  allow,  and 
containing  suitable  allegations,  showing  fault 
or  negligence  in  any  other  vessel  contributing 
to  the  same  collision,  and. the  particulars  there- 
of, and  that  such  other  vessel  or  any  other 
party  ought  to  be  proceeded  against  in  the 
same  suit  for  such  damage,  pray  that  process 
be  issued  against  such  vessel  or  party  to  that 
end,  such  process  may  be  issued,  and  if  duly 
served  such  suit  shall  proceed  as  if  such  ves- 
sel or  party  had  been  originally  proceeded 
against ;  the  other  parties  in  the  suit  shall  an- 
swer the  petition  ;  the  claimant  of  such  vessel 
or  such  new  party  shall  answer  the  libel,  and 
such  further  proceedings  shall  be  had  and  de- 
cree rendered  by  the  court  in  the  suit  as  to 
law  and  justice  shall  appertain.  But  every 
such  petitioner  shall,  upon  tiling  his  petition, 
give  a  stipulation  with  sufficient  sureties  to 
pay  to  the  libellant  and  to  any  claimant  or  new 
party  brought  in  by  virtue  of  such  process, 
all  such  costs,  damages  and  expenses  as  shall 
be  awarded  against  the  petitioner  by  the  court 
upon  the  final  decree,  whether  rendered  in 
the  original  or  appellate  court ;  and  any  such 
claimant  or  new  party  shall  give  the  same 
bonds  or  stipulations  which  are  required  in 
like  cases  from  parties  brought  in  under  pro- 
cess issued  on  the  prayer  of  a  libellant. 

lis  U.  8.,  74s. 
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RULES  OF  THE  DISTRICT  COURTS 


OF  THE 


UNITED    STATES 


FOR  THE 


DISTRICTS    OF    MIOHrGAN 


IN    ADMIRALTY 


AND     CRIMINAL    CASES 


Note.— For  authority  of  district  courts  to  make  rules  and  to 
regulate  practice  in  cases  not  provided  for  by  General  Admiralty 
Rules,  see  General  Admiralty  Rule  46;  also  Revised  Statues,  Sec. 
918. 


SPECIAL  SESSIONS. 

A  special  session  of  the  court  will  be  lield 
on  the  first  Tiiesday  of  every  month,  at  ten 
o'clock  in  the  forenoon,  at  which  special  ses- 
sions all  process  must  be  made  returnable. 
And  in  case  of  the  non-attendance  of  the  judge 
at  the  time  hereby  appointed,  or  at  any  other 
time  which  may  by  special  order  be  appointed 
for  any  special  session  of  the  court,  all  process 
and  proceedings  shall  stand  continued  without 
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prejudice,  without  further  order,  to  the  next 
special  session,  or  to  some  earlier  day  for  that 
purpose  appointed  by  the  judge. 

2 

ATTACHMENTS  IN  CASES  IN  PERSONAM. 

In  suits  in  personam^  wliere  the  claim  is  for 
liquidated  damages,  or  the  respondent  is  a  non- 
resident of  the  district,  the  mesne  process  may 
be  a  citation  to  the  respondent,  with  a  clause 
therein  directing  an  attachment  of  his  goods 
and  chattels  to  the  amount  sued  for,  or  if  such 
property  cannot  be  found,  to  attach  his  credits 
and  effects  to  a  like  amount  in .  the  hands  of 
the  garnishees  named  therein. 

Qen.  Ad,  Rules  2  and  7  and  cases  cited;  Bouys- 
son  V.  Miller.  Bee,  186;  Atkins  v.  The  Fiber  Dis- 
integrating Co.,  7  Blatch  ,  556;  Same  v.  Same,  1 
Ben.,  118;  Casey  v.  Leary,  2  Ben.,  530;  Cushing 
V.  Laird,  4  Ben.,  70;  N.  J.  Steam  Nav.  Co.  v. 
Merchants' Bank,  6  i?c>«?. .  344;  La.  Ins.  Co.  v. 
Nickerson,  2  Low.,  310;  Boyd  v.  Urquhart,  1 
8pr.,  423;  Clarke  v.  N.  J.  Steam  Nav.  Co.,  1 
Stai'y,  531;  Atkins  v.  The  Disintegrating  Co.,  18 
Wall.,  272;  Ex  parte  Graham,  3  Wash.,  460; 
Manrov.  Almeida.  10  WJieat.,  473;  N.  E.  Ins. 
Co.  V.  Det.  &  Cleve.  Steam  Nav.  Co.,  13lnt.Iiev. 
Bee.,  94;  Manchester  v.  Hotchkiss,  13  Int.  Bev. 
Bee.,  125;  Wilson  v.  Pierce,  15  Law  Bep.,  137. 

3 

RETURN  DAY  OF  PROCESS. 

All  process  shall  bear  test  of  the  day  on 
which  it  is  issued,  and  shall  be  made  returnable 
on  the  first  Tuesday  of  the  month,  unless  oth- 
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erwise  directed  by  special  order;  provided 
that  no  mesne  process  shall  bo  returnable  in 
less  than  fourteen  days,  nor  more  tlian  three 
montlis,  from  the  date  and  issue  thereof.  All 
processes  issuing  from  the  clerk's  office  at 
rort  Huron  and  Marquette  shall  be  made 
returnable  at  the  same  place. 

4 

PROCESS— WHEN  TO  BE  SERVED. 

In  suits  in  rem,  the  required  notices  of  hear- 
ing shall  be  given  and  published  twice  a  week 
for  two  weeks,  and  the  first  of  such  publica- 
tions shall  be  at  least  fourteen  days  before  the 
day  of  hearing,  unless  a  shorter  time  shall  be 
prescribed  by  special  order,  founded  upon  the 
exigencies  of  the  particular  cases. 

Gould  V.  Jacobson,  58  Mich. ,  288. 

5 

NOTICES  OF  ATTACHMENTS  IN  PERSONAM. 

In  cases  in  pei^sonara^  where  property  has 
been  arrested,  and  the  respondent  has  not  been 
personally  served,  like  notice  shall  be  given  of 
the  seizure  and  of  the  time  assigned  for  the 
return  of  such  process  and  the  hearing  of  the 
cause,  as  is  now  required  in  cases  of  procee<l- 
ings  in  rem. 

6 

FORM  OF  NOTICES. 

The  notice  herein  contemplated  shall  con- 
tain the  title  of  the  suit,  a  summarv  statement 
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of  the  caiTE'e  of  action,  tlie  amount  claimed  by 
the  libellant,  and  tlie  day  and  place  fixed  for 
the  return  of  the  process,  and  shall  have  the 
name  of  the  proctor  of  the  libellant,  and  that 
of  the  marshal  and  his  deputy  by  whom  the 
arrest  shall  have  been  made,  affixed  thereto. 
Qen.  Ad,  Rule  9, 

7 

PAPERS  TO  BE  LEGIBLE. 

Libels,  answers  and  all  other  pleadings  and 
papers  to  be  filed,  shall  be  so  plainly  written 
as  to  be  readily  legible,  and  shall  be  free,  to  all 
reasonable  extent,  from  interlineations  and 
erasures;  and  it  shall  be  the  duty  of  the  clerk 
to  reject  all  papers  delivered  to  him  to  be  filed 
wliich  are  not  in  conformity  to  this  rule,  and 
which  are  not  properly  indorsed. 

8 

LIBELS-WHEN  TO  BE  VERIFIED. 

All  libels  (except  on  behalf  of  the  United 
States)  praying  a  warrant  of  arrest  or  an  attach- 
ment of  property,  in  rem  or  in  personam^ 
shall  be  verified  by  the  oath  or  solemn  affirma- 
tion of  the  libellant,  his  agent  or  attorney, 
unless  for  sufficient  cause  shown,  such  oath  or 
affirmation  shall  be  dispensed  with  by  the 
special  order  of  the  judge  ;  but  libels,  informa- 
tions or  petitions  praying  a  monition  or  cita- 
tion only,  without  an  attachment,  need  not  be 
verified. 
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Gen.  Ad.  Rule  7;  The  Hoyle,  4  Biss.,  234;  C«f- 
fin  V.  Jenkins,  S  i^tyry,  108. 

9 

SECURITY  FOB  COSTS. 

The  libellant  shall,  at  the  time  of  commenc- 
ing his  suit,  give  a  bond  or  stipulation,  with 
one  or  more  sufficient  sureties,  in  the  sum  of 
at  least  two  hundred  and  fifty  dollars,  or  depo- 
sit a  like  amount  in  court,  conditioned  that  he 
will  appear  from  time  to  time  and  abide  by  all 
orders,  interlocutory  and  final,  of  the  court, 
and  pay  the  costs  and  expenses,  if  any,  which 
shall  be  awarded  against  him  by  the  final 
decree  of  this  court,  or  of  any  appellate  court. 
Provided,  however,  that  this  regulation  shall 
not  extend  to  suits  for  seamen's  wages,  nor  to 
«uits  for  salvage  when  the  salvors  have  coiHe 
into  port  in  possession  of  the  property  libeled. 

The  Sophie,  1  Wm.  Bob.,  SS6;  The  Volant,  1 

Wm.  R)b,,  S8S;  The  Franz  et  Elize.   LtUh.  Ad., 

377;  The  Peri,  Lush.  Ad.,  543;  The  Wild  Ranger, 

Lush.  Ad.,  553;  The  Mary,  L.  R.  1  Ad.,  335;  The 

Great  Britain,  Olcoit.  1;  Polydprev.  Prince,  Wate, 

?;  The  Arctic,  1  Brown,  347. 


10 

In  all  cases  not  embraced  within   the  last 


Jibel,  to  give  the  like  security. 

Wheatley  v.  Hotchkiss,  1  8pr.,  225. 


J 
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11 

WHEN  PROCTOR  TO  BE  LIABLE. 

If  in  any  case  a  libel  shall  be  filed  before 
secnrity  for  costs  and  expenses  shall  be  filed 
as  above  required,  the  proctor  for  sucli  libel- 
lant  shall  be  liable  for  such  costs  and  expenses 
to  the  amount  specified  in  the  said  rule,  until 
such  securitj'  shall  be  filed  ;  and  the  payment 
thereof  may  be  enforced  by  summary  process 
in  personam  against  such  proctor. 

12 

FORM  OF  STIPULATIONS. 

All  stipulations  in  causes  civil  and  maritime 
shall  be  executed  by  the  principal  party  (if 
within  the  district),  and  at  least  one  surety 
resident  therein;  and  shall  contain  the  consent 
of  the  stipulators,  that  in  case  of  default  or 
contumacy  on  the  part  of  the  principal  or 
sureties,  execution  to  the  amount  named  in 
snch  stipulation  may  issue  against  the  goods^ 
chattels  and  lands  of  the  stipulators. 

Oen.  Adm.  RtUes  6,  10,  11,  26,  26,  S4,  36 ;  /?. 
B.,  see.  941. 

13 

ANSWERS  TO  INTERROGATORIES. 

When  interrogatories  are  propounded  by 
the  claimant  or  respondent  at  the  close  of  his 
answer,  touching  anj'  matter  charged  in  the 
libel,  or  touching  any  matter  of  defense  set  up 
in  the  answer  (in  pursuance  of  general  adini-- 
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ralty  rule  32)  tlie  libellant  shall  answer  the 
same  within  ten  days,  unless,  for  sufficient 
•cause  shown,  he  shall,  by  special  order,  be 
allowed  a  longer  period  ;  and  the  court  may, 
in  its  discretion,  require  sucli  interrogatories 
to  be  answered  witJiin  a  shorter  time,  or 
instanter. 

14 

RETURN  BT  GARNISHEE. 

On  the  service  of  a  foreign  attacliment,  as 

provided  in  general  admiralty  rule  37,  it  shall 

be  the  duty  of  the  garnishee  named  therein, 

on  or  before  the  return  day  of  the  process,  to 

file  with  the  clerk  an  affidavit  containing  a  full 

4ind  true  statement  of  the  property  or  funds  in 

his  hands  belonging  to  the  principal  defendant 

•at  the  time  the  writ  was  served  and  at  the  time 

the  affidavit  was  made,  and  declare  whether  he 

has  any,  and,  if  any,  what  claim  to  any  and 

what  part  thereof ;  and  shall  then,  on  motion 

of  the  libellant,  pay  into  court  such  araonnt 

as  he  shall  not  claim,  or  as  may  be  ordered  bj 

the  court,  or  give  stipulation,  with  sufficient 

surety,  to  abide  the  further  order  or  decree  of 

the   court   in   relation   thereto;    and   on    his 

default  in  this  behalf  an  attachment  may  issue 

against  him,  unless  he  shall  show  cause  to  the 

-contrary,  in  four  days,  or  on  the  first  day  the 

oourt  is  in  session.         r 

Smith  V.  Miln,  1  Abb.  Adm'y,  S7S ;  Shorey  y. 
Rennell,  1  8pr..  418;  McDonald  v.  Rennell.  il 
Law  Bep.,  157. 


■^ 
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15 

ANSWERS  BT  GARNISHEE. 

When  interrogatories  are  propounded  to  a 
garnishee  (in  pursuance  of  general  admiralty 
rule  37),  a  copy  thereof  shall  be  served  upon 
the  garnishee  personally,  or  in  case  of  his 
absence  from  his  dwelling-house  or  usual 
place  of  abode,  by  leaving  such  copy  with 
some  person  of  suitable  age  who  is  a  member 
or  resident  of  the  family ;  and  the  garnishee 
shall  be  required  to  answer  the  interrogatories 
within  ten  days  after  such  service,  unless  a 
longer  period  shall,  for  adequate  cause  shown, 
be  by  special  order  allowed  for  that  purpose, 
and  the  court  may  also,  in  its  discretion,  pre- 
scribe a  shorter  period. 

16 

EXCEPTIONS— HOW  TO  BE  TAKEN. 

Exceptions  to  the  libel  (taken  in  pursuance 
of  rule  36  of  the  rules  of  practice  prescribed 
by  the  Supreme  Court)  for  surplusage,  irrele- 
vancy, impertinence  or  scandal,  ma}^  be  taken 
ore  tenus  on  the  return  day  of  the  mesne  pro- 
cess; and  exceptions  to  the  answer  or  other 
allegation  given  by  the  respondent,  taken  for 
the  like  causes,  in  pursuance  of  the  same  rule, 
or  in  pursuance  of  rule  27,  for  want  of  suffi- 
ciency, fullness  or  distinctness,  may  be  taken  in 
like  manner,  when  the  answer  or  other  allega- 
tion is  put  in  in  open  court,  and  the  court  will 
thereupon,  in  its  discretion,  either  decide  upon 
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the   sufficiency   of   tlie   exceptions   so  taken, 

instanter,  or  direct  the  same  to  be  drawn  np 

in  writing,  and  appoint  a  day  to  hear  argument 

thereon,  or  refer  the  same  to  a  commissioner. 

Written  exceptions  may  also  be  tiled  in  the 

tirst  instance. 

Gen.  Adm.  Rule  S8;  The  Isaac  Newton,  1  Abb, 
Adm%  11;  The  Gustavia,  BL  di  Hou).,  189;  The 
Elizabeth  Frith,  BL  &  How.,  195;  Fumies  v. 
The  MagouD,  Olcoit,  65. 

17 

COPIES  OF  UBEL8. 

The  respondent  or  claimant  shall  enter  Iub 
appearance  on  or  before  the  return  day  of  the 
mesne  process,  and  shall  be  entitled  to  an  order 
of  course  that  a  cop}^  of  the  libel  be  served 
upon  him,  of  which  order  he  shall  give  the 
libellant  notice.  The  libellant  shall  within 
twenty  days  after  notice  of  the  appearance  of 
the  respondent  and  of  snch  order,  famish  his 
proctor  a  copy  of  the  libel ;  and  the  time 
given  to  answer  or  except  thereto,  which  shall 
also  be  twenty  days,  shall  run  from  the  day 
such  copy  is  furnished.  If  ench  copy  be  not 
furnished  within  the  twenty  days  above  pro- 
vided, the  respondent  shall  be  entitled  to  a 
decree  dismissing  the  libel.  Provided,  that 
when  the  libel  is  filed  at  the  clerk's  office  in 
Port  Huron,  the  exceptions  and  answer  thereto 
shall  be  incorporated  in  one  pleading  so  that 
the  case  may  be  at  issue  both  upon  the  law 
and  the  facts  at  the  next  term. 
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18 
ANSWERS  AND  EXCEPTIONS  THERETO. 

When  at  the  return  of  the  mesne  process, 
time  has  been  granted  to  answer  or  except  to 
the  libel,  a  copy  of  such  answer  or  exceptions 
shall  without  delay  be  served  on  the  proctor 
for  the  libellant,  personally  if  he  resides  within 
three  miles  of  the  proctor  for  the  claimant, 
otherwise  either  personally  or  by  mail ;  and 
the  proctor  for  the  libellant  may,  within  ten 
days  after  the  service  thereof,  tile  and  serve 
exceptions  thereto.  The  claimant,  within  eight 
days  after  the  service  of  such  exceptions,  may 
give  a  written  notice  of  his  submission  to  any 
or  all  of  them ;  and  if  any  of  them  are  not 
submitted  to  within  the  time  prescribed,  either 
party  may  bring  the  same  to  a  hearing  before 
the  court  by  giving  a  notice  of  not  less  than 
two  days  of  such  hearing. 

19 

REPORTS  OF  COMMISSIONERS. 

Upon  the  filing  of  the  report  by  a  commis- 
sioner to  whom  a  reference  is  made,  it  shall  be 
the  duty  of  the  clerk  to  send  written  notice  by 
mail  to  the  proctor  of  the  party  obtaining  such 
reference,  and  it  shall  be  the  duty  of  such 
proctor  forthwith  to  notify  all  the  other  proc- 
tors interested  therein  of  the  filing  of  such 
report.  Exceptions  to  such  report  shall  be 
filed  within  ten  days  after  the  receipt  of  such 
11 
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notice,  unless  the  court  shall  extend  the  time 
for  filing  such  exceptions.  If  no  exceptions 
are  filed  within  the  time  limited,  said  report 
shall  stand  confirmed,  and  a  final  decree  may 
be  entered  in  accordance  therewith  without 
further  notice. 

Gen.  Adm.  Rule  43. 

20 

DISTRIBUTION  OF  PROCEEDS. 

Whenever  a  majority  of  the  claims  against 
any  vessel  which  has  been  sold  are  in  decree, 
upon  the  application  of  any  persons  interested 
in  the  proceeds,  the  court  will  order  the  clerk 
to  classify  and  marshal  the  claims  against  such 
proceeds,  and  claims  thereafter  filed  shall  be 
paid  only  after  the  payment  of  those  included 
in  his  report.  Upon  the  filing  of  such  report 
and  upon  notice  to  all  persons  interested,  in 
case  no  exceptions  are  filed,  the  court  will 
order  the  report  confirmed,  and  the  proceeds 
distributed  among  those  libellants  whose  claims 
are  then  in  decree.  Decrees  subsequently  ob- 
tained shall  be  paid  only  from  the  remnants^ 
unless  in  cases  where  delay  has  been  necessa- 
rily occasioned,  the  court  shall  otherwise  order. 

21 

PROOF  OF  PUBLICATION. 

No  default  for  want  of  an  appearance,  in 
cases  where  no  bond  has  been  given,  shall  be 
entered,  until  an  aflidavit  of  the  publication  of 
the  notice  required  by  the  4th  and  6th  rules  of 
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this  court  shall  have  been  made  and  iSled  in 
the  cause ;  nor  shall  any  sale  be  confirmed, 
until  like  proof  be  made  of  the  publication  of 
the  notice  required  by  the  23d  rule,  and  it 
shall  be  the  duty  of  the  clerk  to  procure  such 
affidavits  as  soon  as  publication  is  made. 

22 

TRIALS  BY  JURY. 

In  all  admiraltv  cases  hereafter  commenced, 
if  the  libellant  desires  a  trial  by  jary  he  shall 
demand  the  same  in  his  libel.  If  such  trial  be 
desired  by  the  respondent  he  shall  demand  the 
same  in  his  answer.  Unless  so  demanded  a 
trial  by  jury  shall  be  deemed  to  have  been 
waived.  Provided,  however,  that  the  court 
may,  upon  special  application,  order  a  jury  for 
reasons  not  known  to  the  pleader  at  the  time 
his  libel  or  answer  is  filed. 

Gillet  V.  Pierce,  1  Brawn,  553;  The  Empire,  19 
Fed.  Rep.y  664;   The  Erie  Belle,  20  Fed.  Rep.,  63. 

23 

NOTICE  AND  PLACE  OF  SALE. 

Not  less  than  ten  days'  notice,  by  publica- 
tion at  least  five  times,  shall  be  ^ven  of  the 
«ale  of  property  except  where  otherwise  spe- 
cially ordered  by  the  court.  If  the  property 
be  within  the  counties  of  Wayne,  Bay,  St. 
Olair,  Kent  or  Marquette,  such  sale  shall 
take  place  at  the  outer  front  door  of  the  Dis- 
trict Court  House  in  these  several  counties  ;  if 


164  ADHIRALTT  BULBS— DI8TBICT    COUBT. 

elsewhere,  it  shall  take  place  at  or  near  where 
the  property  is  situated. 

24 

OFFICIAL  PAPERS. 

All  notices  required  by  the  rules  and  prac- 
tice of  this  court  in  admiralty  and  seizure 
cases  to  be  printed  in  a  newspaper,  shall  be 
published  in  the  Eastern  District  in  the 
Detroit  Evening  Journal^  and  in  the  Western 
District  in  the  Grand  Eapids  Leader  or  the 
Grand  Bapids  Democrat, 

25 

DISMISSAL  FOR  NON-APPEARANCE. 

If  neither  party  appears  upon  the  respective 
days  assigned  for  the  trial  of  admiralty  causes, 
the  libel  will  be  dismissed  by  the  court  upon 
its  own  motion. 

26 

CUSTODIAN'S  FEES. 

No  allowance  for  the  expenses  of  keeping 
any  ship  or  vessel  beyond  the  sum  of  one  dol- 
lar per  day  shall  be  made  to  the  marshal, 
except  upon  the  affidavit  of  the  ship-keeper, 
stating  his  employment  and  service,  and  the 
amount  agreed  to  be  paid  therefor ;  and  that 
he  actually  remained  on  board  said  ship  or 
vessel  during  the  whole  time  for  which  his 
services  are  charged,  and  that  no  officer  of  the 
court  is  interested  in  the  amount  claimed  to  be 
due  him ;  and  a  copy  of  such  affidavit  shall  be 


ADMIRALTT  RULES— DISTRICT    COURT.  166 

served  with  the  copy  of  the  bill  of  fees  or 
statement  of  allowance  claimed. 

The  Hibernie,  1  8pr.,  78;  U.  S.  v.  800  Barrels 
of  Alcohol,  1  Ben.,  7i ;  The  Circassian,  6  Ben,, 
619;  In  re  Johnston,  8  Ben.,  ^2;  The  F.  Mer- 
win,  10  Ben.,  407. 

27 

EXPENSE  OF  A  TUG. 

The  expense  of  a  tug  employed  to  assist  in 
the  arrest  of  vessels  shall  not  hereafter  be 
taxed  or  charged  in  any  case  where  the  sum 
claimed  in  the  libel  is  less  than  $25  ;  nor  shall 
such  expense  in  any  case  be  taxed  or  charged 
to  an  amount  exceeding  one-fifth  the  sum  so 
claimed  in  the  libel. 

28 

WRITS  OF  RESTITUTION. 

In  no  case  shall  the  marshal  release  or  dis-. 
charge  from  his  custody  a  boat  or  vessel,  with- 
out a  writ  of  restitution  from  the  clerk  under 
the  seal  of  the  court ;  and  the  clerk  sliall  issue 
no  such  writ  if  there  are  any  claims  on  file 
undisposed  of  or  unsatisfied,  without  the 
special  order  of  the  court. 

B.  8.,  tee.  941;  2  Conk.  Adm.,  640. 

29 

APPEALS,  WHEN  AND  HOW  TAKEN. 

Appeals  in  admiralty  to  the  circuit  court 
shall  be  taken  within  ten  days  from  the  date 
of  the  decree,  unless  further  time  be  given  by 
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special  order  of  the  judge.  Tlie  appeal  shall 
be  in  writing,  and  shall  specify  particularly 
from  what  part  of  the  decree,  if  less  than  the 
whole,  the  appeal  is  taken ;  also,  whether  it  is 
intended  to  make  new  allegations  or  proofs, 
and  if  so,  what ;  and  whether  it  is  intended  to 
pray  for  any  other  relief,  and,  if  so,  what ;  and 
on  the  trial  above  the  appellant  shall  be  strictly 
confined  to  the  specifications  in  his  appeal. 
Either  or  both  parties  may  appeal  in  this  man- 
ner, and  no  answer  shall  be  required  from  the 
appellee;  but  for  any  irregularity  he  may 
except  or  move  to  dismiss.  The  appeal  shall 
be  filed  with  the  clerk  of  the  district  court,  and 
from  that  time,  security  having  been  given  in 
such  sum  as  shall  be  fixed  by  the  district  judge, 
and  with  sureties  approved  by  said  judge,  or 
the  clerk  of  the  district  court,  it  shall  be  con- 
sidered as  perfected  ;  and  it  shall  be  the  duty 
of  said  clerk  within  twenty  days,  nnless  a 
longer  time  shall  be  allowed  by  the  district 
judge,  to  prepare  and  deliver  to  the  clerk  of 
the  circuit  court,  together  with  said  appeal,  the 
records  in  such  case  required  by  the  53d  rule 
of  the  Supreme  Court  rules,  except  as  herein 
otherwise  provided.  And  when  this  is  done, 
so  much  of  the  case  as  is  appealed  shall  be  in 
the  exclusive  control  of  the  circuit  conrt. 
With  a  view  to  provide  for  the  certifying  of 
testimony  in  cases  of  appeal,  the  court  shall, 
unless  otherwise  ordered,  cause  all  oral  testi- 
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mony  to  be  reduced  to  writing  as  tlie  trial  pro- 
gresses, either  by  the  judge,  the  clerk,  or  a 
commissioner  designated  for  that  purpose,  the 
cost  of  which  shall  be  taxed  in  the  bill  of 
costs ;  and  such  testimony  shall  stand  upon  the 
same  footing  as  depositions,  and  be  certified 
up  accordingly.  Upon  written  application  to 
the  court  from  which  the  appeal  is  to  be 
taken,  proceedings  on  execution  may  be  sus- 
pended, until  the  time  for  perfecting  the 
appeal  shall  have  elapsed.  The  amount  of 
security  to  be  given  by  the  appellant  shall  be 
fixed  by  the  court  from  which  the  appeal  is 
taken,  and  its  sufficiency  shall  be  approved  by 
the  court,  if  given  in  term  time,  otherwise  by 
the  clerk.     In  all  cases  the  clerk  shall  certifv 

• 

the  original  proceedings  and  all  depositions 
read  on  the  hearing  and  commissioners'  reports 
into  the  circuit  court,  unless  otherwise  ordered. 

General  Admiralty  Rule  45;  Hayford  v. 
Griffith,  S  Bl,  a  a,  34;  The  Ellen,  4  Blotch., 
107;  Greigg  v.  Reade,  Crabbe,  64;  U.  S.  v. 
Hogsheads  of  Molasses,  1  Curtis,  i76;  U.  8.  v. 
The  Glamorgan,  $  Curt.,  ^36;  The  Enterprise,  IB 
Curt.,  317;  The  Montgomery  v.  The  Betsey,  1 
OcUl.,  416;  Ives  v.  Merchants'  Bank,  12  How., 
169;  Montgomery  v.  Anderson,  IBl  How.,  386;  V. 
B.  V.  Haynes,  2  McLean,  155;  Nail  v.  The  Illi- 
nois,  6  McLean,  413;  Backus  v.  The  Marengo,  6 
McLean,  499;  The  HoUen,  1  Mason,  431;  Noiton 
V.  Rich,  3  Mason,  443;  Canter  v.  Am.  Ins.  Co. ,  3 
Pet.,  307;  The  New  England,  3  Sum.,  495;  Ran- 
dolph V.  Barbour,  6  Wheat ,  128;  The  Jonquilie, 
6  Wheat.,  4S2;  U.  S.  v.  $5,700  in  Specie,  1  Woodn, 
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U;  Otis  V.  The  Rio  Grande,  1  Woods,  593;  Drake 
V.  The  Oriental,  9  G.  L.  iV^.,  S£l;  The  S.  S.  Os- 
borne, 105  U.  8.,  U7. 

30 

GENERAL  ISSUE  IN  SEIZURE  CASES. 

In  seizure  cases  the  defendant  or  claimant, 
instead  of  specially  traversing  any  or  all  of  the 
allegations  of  the  information,  may  plead  in 
substance  "  that  the  goods,  articles  and  property 
in  the  said  information  mentioned  did  not,  nor 
did  any  or  either  of  them,  or  any  part  thereof, 
become  forfeited,  in  manner  and  form,  as  in 
the  said  information  in  that  belialf  alleged," 
or  may  otherwise  directly  and  expressly  deny, 
in  similar  general  terms,  the  forfeiture  alleged, 
which  shall  be  deemed  a  good  plea  of  the  gen- 
eral issue  to  such  information,  and  shall  put  in 
issue  all  the  allegations  thereof. 

31 

REPLICATIONS  DISALLOWED. 

When  in  any  such  seizure  case,  the  defend- 
ant or  claimant  shall,  in  his  plea  make  anj 
affirmative  allegation,  or  allegation  of  matters 
of  fact,  by  way  of  defense  or  answer  to  the 
information  therein,  the  same  shall  be  consid- 
ered as  denied  by  the  district  attorney  and  the 
United  States,  and  no  replication,  either  gen- 
eral or  special,  shall  be  required  or  allowed. 
Within  twenty  days  after  such  plea  shall  be 
filed  and  served,  the  United  States  may  amend 
the  information,  as  of  course,  and  may  add 
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new  allegations  for  the  purpose  of  avoiding, 
^explaining  or  adding  to  the  new  matter  alleged 
in  such  plea.  And  the  claimant  shall  have 
twenty  days,  after  the  filing  and  service  of  such 
amended  information,  to  tile  and  serve  his  plea 
to  the  same. 

32 

REMIBSION  OF  FINES,  PENALTIES   AND  FORFETTUBES. 

Preparatory  to  the  presentation  of  a  petition 
for  the  remission  or  mitigation  of  any  fine, 
penalty,  forfeiture  or  disability,  a  copy  of 
such  petition,  togetlier  with  a  notice  of  the 
time  and  place  of  presenting  the  same,  shall  be 
served  on  the  attorney  of  the  United  States, 
and  another  copy,  with  the  like  notice,  on  the 
person  or  persons  claiming  the  fine,  penalty  or 
forfeiture,  ten  days  before  the  time  of  prefer- 
ring the  petition. 

The  petition,  in  addition  to  the  other  cir- 
cumstances of  the  case,  shall  state  whether 
any,  and  what  suit  has  been  instituted,  and 
what  proceedings  have  been  had  for  the  recov- 
ery of  the  fine,  penalty,  or  forfeiture,  np  to 
the  time  of  preferring  the  petition.  The 
clerk,  under  tlie  direction  of  the  judge,  shall 
prepare  a  statement  of  the  facts  relative 
to  the  case  which  appear  upon  the  inquiry, 
and  forthwith  transmit  tlie  same,  together  with 
the  petition,  to  tlie  Secretary  of  the  Treasury. 
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CRIMINAL  PROCEDURE. 

83 

Warrants  and  proceedings  to  be  returned  to 

CLERK. 

All  warrants  issued  by  any  commissioner  in 
this  district,  or  copies  of  the  same,  minutes  of 
examination  and  recognizances,  with  all  the 
doings  of  said  commissioner  upon  said  war- 
rants, shall  be  fortliwith  certified  and  returned 
by  him  to  the  clerk  of  this  court ;  and  if  such 
commissioner  shall  neglect  or  refuse  to  return 
the  same,  he  may  be  forthwith  compelled  by 
rule  of  court,  and  in  case  of  disobedience  he 
may  be  proceeded  against  by  attachment  or 
for  a  contempt. 

34 

INTERNAL  REVENUE  CASE& 

The  commissioners  of  the  circuit  court  of 
the  United  States  for  this  district,  are  liereby 
instructed  not  to  issue  any  warrant  for  the 
arrest  of  any  pei^son  charged  with  a  violation 
of  the  revenue  laws,  unless  requested  in  wri- 
ting by  the  district  attorney  for  the  district, or 
his  assistant,  to  do  so ;  or  unless  the  collector 
of  customs  or  of  internal  revenue  for  the  dis- 
trict, or  one  of  his  deputies,  shall  make  said 
complaint,  or  attach  thereto  an  affidavit  sub- 
stantially setting  forth  that  the  affiant  has  care- 
fully inquired  into  the  alleged  offense,  that  it 
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is  as  he  believes,  an  offense  that  onght  to  be 
prosecuted,  and  that  there  is  probable  cause 
for  the  arrest  of  the  accused.  But  the  re- 
strictions herein  before  imposed  shall  not  ap- 
ply in  cases  of  emergency  in  which  in  the 
judgment  of  the  commissioner,  a  warrant 
ought  to  be  issued  before  such  preliminary 
authority  from  the  district  attorney  can  be  ap- 
plied for  and  obtained,  or  such  oath  of  the 
collector  or  deputy  collector  can  be  made. 

Said  warmnt  shall  be  made  returnable  be- 
fore any  commissioner  of  the  district,  and  the 
marshal  or  deputy  marshal  making  the  arrest 
is  requested  to  take  the  accused  for  examina- 
tion before  the  commissioner  most  convenient 
to  the  accused  and  the  witnesses  in  the  case. 

Each  commissioner  will  keep  a  docket  show- 
ing the  issuance  of  warrants,  upon  whose  com- 
plaint the  same  were  issued,  the  nature  of  the 
offense  charged,  and  the  officer  to  whom  de- 
livered for  execution.  And  when  a  warrant 
is  returned,  he  will  in  all  cases  write  out  sub- 
stantially the  evidence  of  each  witness  as  given 
before  him,  and  return  the  same  to  the  clerk 
of  the  district  court  for  the  information  of 
the  district  attorney.  He  will  also  give  the 
names  of  the  witnesses  present,  state  the 
amount  of  their  fees,  the  names  of  the  guards, 
if  any,  and  the  fees  due  such  guards,  the  mar- 
shal, deputy  marshal  and  himself,  the  mileage 
and  other  expenses  allowed  by  law,  and  trans- 
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mit  as  soon  thereafter  as  may  be  practicable 
all  the  papers  in  the  case  to  the  clerk  of  the 
district  court  for  inspection  and  preservation. 

The  commissioners  will  further  make  month- 
ly duplicate  reports  to  the  clerk  of  said  die 
trict  court,  one  for  the  use  of  the  court  and 
the  other  for  the  department  of  justice,  to  be 
made  upon  such  forms  as  may  be  supplied  by 
said  department  of  justice  through  the  clerk; 
and  the  clerk  of  said  district  court  is  hereby 
charged  with  the  duty  of  transmitting  one  of 
saJd  duplicates,  as  they  shall  be  from  time  to 
time  received,  to  the  attorney  general. 

This  rule  is  intended  to  take  the  place  and 
supersede  all  orders  heretofore  made,  by  either 
court,  in  relation  to  the  subject  embraced 
herein,  and  the  clerk  is  directed  to  furnish  the 
marshal  and  each  commissioner  of  the  district 
with  a  certified  copy  of  the  same. 

35 

RECORD  OF  COMMISSIONER'S  RETURNS. 

It  shall  be  the  duty  of  the  clerk  to  keep  a 
book  labeled  "  Eecord  of  Commissioner's  Be- 
turns,"  the  first  pages  of  which  shall  contain 
an  accurate  list  of  all  the  commissioners  in 
this  district,  and  in  which  he  shall  enter  each 
return  as  received  by  the  name  of  the  defend- 
ant, and  the  name  of  the  commissioner  also; 
and  shall  number  the  returns  progressively 
and  file  the  same  accordingly,  and  make  an 
index  of  the  names  of  both  defendants  and  com- 


•  •••••«>••  ***fc*l> 


I 

i 


ORIMUfAIi  PROCSDURB — DISTRICT  COURT.  ITS 

miseioners,  and  said  books  and  files,  as  well  as 
the  criminal  files  and  dockets,  shall  be  open  to 
inspection  dnring  office  hours. 

36 

INFORMATION,  WHEN  TO  BE  FILED. 

No  information  against  a  person  charged 
with  crime  shall  be  filed  nntil  after  the  filing 
of  the  report  of  a  commissioner  showing  ar- 
rest, examination  or  waiver,  commitment  or 
bail ;  nor  shall  any  plea  of  nolo  contendere  be 
signed  except  in  the  presence  of  the  district 
attorney  or  his  assistant. 

U.  8.  ▼.  Moller,  7  Eep.,  S90. 

87 

SCIRE  FACIAS. 

When  default  is  made  by  any  party  or  wit^ 
ness  bound  by  recognizance  in  any  criminal 
proceeding,  the  clerk  shall  immediately  issue 
a  scire  facids  thereon. 

38 

OFFICERS  MAY  NOT  BE  SURETIES. 

All  attorneys,  marshals,  clerks  and  other 
officers  of  the  circuit  and  district  courts  are 
hereby  proliibited  from  becoming  bail  in  any 
criminal  case  in  this  court. 

39 

AFFIDAVrrS  FOR  CONTINUANCE 

On  motion  by  the  defendant  for  a  continu- 
ance,  it   shall    be   necessary   for    him,   if   in 
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attendance  on  the  court,  to  make  an  affidavit 
x)f  merits  and  of  tlie  facts  and  circumstances 
on  account  of  which  he  applies  for  the  same. 
If  it  be  for  tlie  absence  of  witnesses,  he  shall 
state  their  names,  and  particularly  what  he 
expects  to  prove  by  their  testimony ;  and  if 
the  opposite  party  will  admit  that  the  wit- 
nesses, if  present,  would  so  testify,  then  a  con- 
tinuance shall  not  be  granted.  If  the  party 
applying  for  such  continuance  be  not  in 
attendance  in  court,  the  statement  of  his  coun- 
sel shall  be  received  in  lieu  of  such  affidavit, 
unless  the  opposite  party  shall  require  the  affi- 
<lavit  of  counsel  to  the  same  extent  as  that 
required  from  the  defendant  as  above. 

40 

AFFIDAVrra  BY  POOR  DEFENDANTS. 

In  all  applications  under  the  eleventh  sec- 
tion of  the  act  of  Congress  of  August  8,  1846 
{H.  S.,  sec.  878\  the  respondent  seeking  aid  of 
the  government  for  the  purpose  of  procuring 
the  attendance  of  witnesses  for  his  defense 
must  set  forth  in  hie  affidavit. 

First.  The  facts  which  he  expects  to  prove 
by  each  of  the  absent  witnesses,  and  that  such 
facts  are  true,  or  that  the  respondent  believes 
them  to  be  true. 

Second.  Where  the  witnesses  reside,  or 
where  they  can  be  found. 

Third.  The  want  of  sufficient  means  and 
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the  actual  inability  of  the  respondent  to  pay 
tlie  fees  of  such  witnesses  for  their  attendance. 
The  process  of  the  court  will  not  be  ordered 
for  more  than  two  witnesses  to  each  distinct 
fact,  and  in  no  case  to  establish  the  character 
of  the  respondent  by  general  reputation. 

41 

BOOK  OF  FINES. 

A  book  shall  be  kept  by  the  clerk,  in  which 
he  shall  enter  a  full  and  particular  account 
under  the  title  of  each  criminal  cause  depend- 
ing in  the  court  of  all  moneys  paid  into  court 
in  such  cause,  and  of  the  payment  thereof,  and 
such  book  shall  at  all  times  be  open  to  inspec- 
tion. 
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MISCELLANEOUS. 

42 

PAPERS  NOT  TO  BE  TAKEN. 

No  libel,  answer,  declaration,  infonnatioD, 
indictment,  deposition,  or  other  pleading  or 
paper  on  file,  shall  be  taken  from  the  clerk's 
offace  without  an  order  of  the  court  or  of  the 
judge.  Copies  of  any  such  pleadings  or  papers 
shall  be  furnished  by  the  clerk  on  the  request 
of  either  party,  and  his  fees  therefor  shall  be 
paid  on  demand,  and  taxed  as  costs  in  the  case. 
See  Rule  7. 

43 

RULES  OP  CIRCUIT  COURT. 

In  all  cases  not  provided  for  by  the  rules  of 
this  court,  the  rules  of  the  Circuit  Court  of  the 
United  States  for  these  districts,  for  the  time 
being  (whether  adopted  before  or  after  these 
rules),  so  far  as  the  same  may  be  applicable, 
shall  regulate  the  practice  of  this  court. 


1 
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RULES  OF  THE  SUPREME  COURT 


OF  THB 


UNITED    STATES. 


CLERK. 

1.  The  clerk  of  this  court  shall  reside  and 
keep  the  office  at  the  seat  of  the  National  Gov- 
ernment, and  he  shall  not  practice,  either  as 
attorney  or  counselor,  in  this  court,  or  in  any 
other  court,  while  he  shall  continue  to  be  clerk 
of  this  court. 

2.  The  clerk  shall  not  permit  any  original 
record  or  paper  to  be  taken  from  the  court- 
room, or  from  the  office,  without  an  order  from 
the  court,  except  as  provided  by  Rule  10. 

1  Craneh,  xvi;  1  WTieai,,  osm;  1  Peters,  v;  21 
Raw.,  f>;  1  Graneh  .  omii;  I  Wheat,  xv;  1  Pet., 
mi;  eillow.,  v;  16  Otto,  vii. 

2 

ATTORNEYS  AND  COUNSELORS. 

1.  It  shall  be  requisite  to  the  admission  of 
attorne3'8  or  counselors  to  practice  in  this 
court,  that  they  shall  have  been  such  for  three 
years  past  in  the  supreme  courts  of  the  States 

12 
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to  wliicli  they  respectively  belong,  and  tliat 
their  private  and  professional  character  shall 
appear  to  be  fair. 

2.    They   shall   respectively  take  and    sub- 
scribe the  following  oath  or  afBrination,  viz. : 

I, ,  do  solemnly  swear  [or  affirm  | 

•  that  I  will  demean  myself,  as  an  attorney  and 
counselor  of  this  court,  uprightly,  and  accord- 
ing to  law ;  and  that  I  will  support  the  Con- 
stitution of  the  United  States. 

2  Doll,  S99;  1  Craiieh,  xtt;  1  Wheat. ,  xiH;  1 

Peters,  td;  21  How,,  v;  19  How.,  IS;  4  Pet,  lOS; 

4  WaU.,  3S;  1  Granch,  xvii;    1  Wheat.,   xiv;   1 

Oranch,  xviii;    1  Wheat.,  xvi;    1  Peters,  viz;  2 

Wall.,  vii;  4  WaU.,  mi;  Sup.  Bev.  Slat.,  410. 


PRACTICE. 

This  court  considei's  the  former  practice  of 
the  courts  of  King's  Bench  and  of  Chancery, 
in  England,  as  affording  outlines  for  the  prac- 
tice of  this  court;  and  will,  from  time  to  time, 
make  such  alterations  therein  as  circumstances 
may  render  necessary. 

1  Oranch,  xvii;  2  DaU.,411;  1  Wheat.,  m;  1 
Peters,  vi;  £1  How.,  v;  Florida  v.  Georgia.  17 
How.,  478;  Brown  v.  Aspden,  I4  How.,  tS; 
Rhode  Island  v.  Massachusetts,  If  Pet,,  7S5; 
Rhode  Island  v.  Massachusetts,  14  Pet ,  210. 

4 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts 
shall  not  allow  any  bill  of  exceptions  which 
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shall  contain  the  charge  of  the  court  at  large 
to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge. 
But  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in 
snch  charge  to  which  he  excepts ;  and  those 
niattei*s  or  law,  and  those  only,  shall  be  inserted 
in  the  bill  of  exceptions  and  allowed  by  the 
court. 

1  Cranch,  xvi*;  1  W/ieat. ,  xiv;  1  Peters,  vi;  SI 
How.,  m;  Carver  v.  Astor,  4  Peters  1;  Stimpson 
V.  Westchester  R.  R.  Co.,  4  How.,  $80;  Rogers  v. 
The  Marshall,  1  WaU.,  6U;  Lincoln  v.  Claflin,  4 
Wall.,  132;  Railroad  Co.  v.  Vamell.  8  Otto,  479; 
Harvey  v.  Tyler,  2  Wall.,  SS8;  Insurance  Co.  v. 
Sea.  fSl  WaU.,  168;  Bearer  v.  Taylor,  3  Otto,  46; 
U.  8.  V.  Rinskopf,  16  Otto,  4 18;  Johnston  v. 
Jones,  1  Bla4ik,  209;  Norrisv.  Jackson,  9  WaU., 
126;  Evans  v.  Patterson,  4  WaU.,  224;  Suydam 
V.  Williamson,  20  How.,  427;  Kearney  v.  Denn, 
16  WaU. ,  66;  Arthurs  v.  Hart,  17  How.,  6;  Weems 
V.  George,  13  Hjw.,  190;  Eliot  v.  Pearsol,  1  Pet., 
328;  Vasse  v.  Smith.  6  Oranch,  226;  Camden  v. 
Doremus.  3  How  ,  616;  Zeller  v.  Eckert,  4  How., 
289;  Moore  v.  Bank  of  Metropolis,  11  Peters,  302; 
Bingham  v.  Cabbot,  3  DaU.,  9;  U.  S.  v.  Hodge, 
6  How.,  279;  Storm  v.  U.  S  ,  4  Otto,  76;  Kerr  v. 
Clampet,  6  Olio,  188;  U.  S.  v.  Morgan.  11  How., 
164;  Clarke  v.  Russell,  3  DaU..  423;  Reed  v. 
Gardner.  17  WaU.,  409;  Mutual  Life  Ins.  Co.  v. 
Snyder,  3  Otto,  393;  Walton  v.  U.  S.,  P  Wheat., 
661;  Ex-parte  Bradstreet,  4  Peters,  102;  Brown  v. 
C\ark,  4 How.,  4;  Pennock  v.  Dialogue,  2 Peters,  1; 
Phelps  V.  Mayor,  16  How.,  160;  Lathrop  v.  Jud- 
son,  19  How,,  66;  French  v.  Edward,  IS  Wall., 
606;  Stanton  v.  Embrey,  3  Otto,  648;  Genres  v. 
Campbell,  11  Wall.,  193;  Hunnicat  v.  Peyton,  12 
Otto,  333;  Gregg  v.  Sayre,  8  Peters,  244;   Magnia 
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V.  Thompson,  7  Peters,  S^8;  Insurance  Co.  v 
Boon.  5  OUo,  117;  Young  v.  Martin,  8  Watt,  ^  SS4; 
Messina  v.  Cavazos,  6  Wall.,  S66;  Pomeroy  v. 
State  Bank,  1  Wall.,  69g. 


PROCESS. 

1.  All  process  of  this  court  shall  be  ia  the 
name  of  tne  President  of  the  United  States. 

2.  When  process  at  common  law  or  id 
eqnitj  shall  issue  against  a  State,  the  same 
shall  be  served  on  the  governor,  or  cliief 
executive  magistrate,  and  attorney-general  of 
such  State. 

3.  Process  of  subpoena,  issuing  out  of  this 
court,  in  any  suit  in  equity,  shall  be  served  on 
the  defendant  sixty  days  before  the  return  day 
of  the  said  process ;  and  if  the  defendant,  on 
such  service  of  the  subpoena  shall  not  appear 
at  the  return  day,  the  complainant  shall  be  at 
liberty  to  proceed  ex  parte, 

1  Craneh,  xti;  2  DaU.,  399;   1  Wheat,  sdv;  1 
Peters,  m; £1  How.,  vi;  3  Peters,  xm;  3 DaU.,3fO; 

I  Granch.  omi;  1  Wheat,  xfo;  New  Jersey  v.  New 
York,  6  Peters.  t84;  Grayson  v.  Virginia.  3  Doll., 
320;  8.  Q.,1  Pet.  Cond  ,  Ul;  Florida  v.  Georgia. 

II  Haw.,  293;  Rhode  Island  v.  Massachusetts.  7 
Peters,  651;  8.  C,  3  Pet&rs,  461. 

6 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced 
to  writing  and  shall  contain  a  brief  statement 
of  the  facts  and  objects  of  the  motion. 
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2.  One  lionr  on  each  side  shall  be  allowed  to 
the  argument  of  a  motion,  and  no  more,  with- 
out special  leave  of  the  court,  granted  before 
the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special 
assignment  by  the  court,  shall  be  heard,  unless 
previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  error  and 
appeals,  except  motions  to  docket  and  dismiss 
uiider  Rule  9,  must  be  submitted  in  the  first 
instance*  on  printed  briefs  or  arguments.  If 
the  court  desires  further  argument  on  that 
subject,  it  will  be  ordered  in  connection  with 
the  hearing  on  the  merits.  The  party  moving 
to  dismiss  shall  serve  notice  of  the  motion, 
with  a  copy  of  his  brief  or  argument,  on  the 
counsel  for  plaintiff  in  error  or  appellant  of 
record  in  this  court,  at  least  three  weeks 
before  the  time  fixed  for  submitting  the 
motion,  in  all  cases  except  where  the  counsel 
to  be  notified  resides  west  of  the  Rocky  Moun- 
tains, in  which  case  the  notice  shall  be  at  least 
thirty  days.  Affidavits  of  the  deposit  in  the 
mail  of  the  notice  and  brief  to  the  proper 
address  of  the  counsel  to  be  served,  duly  post- 
paid, at  such  time  as  to  reach  him  by  due 
course  of  mail,  the  three  weeks  or  thirty  days 
before  the  time  fixed  by  the  notice,  will  be 
regarded  as  "prima facie  evidence  of  service  on 
counsel   who   reside  without  the  District  of 
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Columbia,  On  proof  of  such  service,  the 
motion  will  be  considered,  unless,  for  satisfac- 
tory reasons,  further  time  be  given  by  the 
court  to  either  party. 

5.  There  may  be  united,  with  a  motion  to 
dismiss  a  writ  of  error  or  an  appeal,  a  motion 
to  affirm  on  the  ground  that,  although  the 
record  may  show  that  this  court  has  jurisdic- 
tion, it  is  manifest  the  writ  or  appeal  was  t;ikeu 
for  delay  only,  or  that  the  question  on  which 
the  jurisdiction  depends  is  so  frivolous  as  not 
to  need  further  argument. 

6.  The  court  wnll  not  hear  arguments  on 

Saturday  (unless  for  special  cause  it  shall  order 

to  the  contrary),  but  will  devote  that  day  to 

the  other  business  of  tlie  court.     The  motion 

day   shall   be   Monday   of    each   week;    and 

motions  not  required  by  the  rules  of  the  court 

to  be  put  on  the  docket  shall  be  entitled  to 

preference  immediately  after  the  reading  of 

opinions,  if  such  motions  shall  be  made  before 

the  court  shall  have  entered  upon  the  hearing 

of  a  case  upon  the  docket. 

IS  Peters,  4;  21  How,.  6;  S  Otto,  7;  6  Wall.,  t; 
13  WalL,  xi;  1  OUo,  tii;  7  Otto,  vii;  9  Wheat,,  it; 
1  Pttfrs,  xi;  S  Hoic,  v;  £1  How.,  xv;  fSO  Wall, 
xt;  National  Bank  v.  Insurance  Co.,  10  Otto,  4S; 
Clark  V.  Hancock,  4  Otto,  4BS;  Ex  parte  Russell, 
13  Wall .  671;  Thomas  v.  Woolridge,  £3  WalL, 
£88;  Whitney  v.  Cook,  9  Otto,  607;  Micas  ▼. 
Williams,  14  Otto,  536;  The  S.  C.  Tryon  16  Olio, 
£67;  Swope  V.  Lefflngwell.  16  Otto,  3;  Hinckley 
V.  Morton,  13  Otto,  764;  San  Mateo  v.  Southern 
*     Pacific  Ry.  Co.,  116  U.  S.,  138. 


\ 
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LAW  LIBRARY. 

1.  During  the  session  of  the  court,  any  gen- 
tleman of  the  bar  having  a  case  on  the  docket, 
and  wishing  to  use  any  book  or  books  in  tlie 
Law  Library,  shall  be  at  liberty,  upon  applica- 
tion to  the  clerk  of  the  court,  to  receive  an 
order  to  take  the  same  (not  exceeding  at  any  one 
time  three)  from  tlie  library,  he  being  thereby 
responsible  for  the  due  return  of  thesame  within 
a  reasonable  time,  or  when  required  by  theclerk. 
It  shall  be  the  duty  of  the  clerk  to  keep,  in  a 
book  for  that  purpose,  a  record  of  all  books  so 
delivered,  which  are  to  be  charged  against  the 
party  receiving  the  same.  And  in  case  the 
same  shall  not  be  so  returned,  the  party  receiv- 
ing the  same  shall  be  responsible  for  and  for- 
feit and  pay  twice  the  value  thereof,  and  also 
one  dollar  per  day  for  each  day's  detention 
beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  Law  Lib- 
rary, to  be  there  carefully  preserved,  one  copy 
of  the  printed  record  in  every  case  submitted 
to  the  court  for  its  consideration,  and  of  all 
printed  motions,  briefs  and  arguments  filed 
therein. 

3.  The  marshal  shall  take  charge  of  the 
books  of  the  court,  together  with  such  of  the 
duplicate  law  books  as  Congress  u)ay  direct  to 
be  transferred  to  the  court,  and  arrange  them  in 
the  conference  room,  which  he  shall  have  fitted 
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ap  in  a  proper  manner ;  and  lie  Bliall  not  per- 
mit such  books  to  be  taken  therefrom  by  any 
one  except  the  justices  of  tlie  courts. 

7  Peters,  iv;  £1  How,,  vi;  J  Otto,  vii. 

8 

WRFT  OF  ERROR,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  wliich  an}'  writ 
of  error  may  be  directed  shall  make  return  of 
the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  the  assignment  of  errors,  and  of 
all  proceedings  in  the  case,  under  his  hand  and 
the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ 
of  error  or  appeal,  to  review  any  judgment  or 
decree,  the  clerk  of  the  court  by  which  snch 
judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the 
opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete 
record,  containing  in  itself,  and  not  by  refer- 
ence, all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the 
hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper, 
in  the  opinion  of  the  presiding  judge  in  any  cir- 
cuit court,  or  district  court  exercising  circuit 
court  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon 
writ  of  error  or  appeal,  such  presiding  judge  may 
make  such  rule  or  order  for  the  safe  keeping, 
transporting  and  return  of  such  original  papers 
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as  to  him  may  seem  proper ;  and  tliis  court 
will  receive  and  consider  such  original  papers 
in  connection  with  tlie  transcript  of  the  pro- 
ceedings. 

6.  In  cases  where  final  judgment  is  rendered 
more  than  thirty  days  before  the  first  day  of 
the  next  term  of  tliis  court,  the  writ  of  error 
and  citation,  if  taken  before,  must  be  return- 
able on  the  first  day  of  said  term,  and  be  served 
before  that  day ;  but  in  cases  where  the  judg 
ment  is  rendered  less  than  thirty  days  before 
the  first  day,  the  writ  of  error  and  citation  may 
be  made  returnable  on  the  third  Monday  of 
the  said  term,  and  be  served  before  that  day. 

6.  The  record  in  cases  of  admiralty  and 
maritime  jurisdiction,  when  under  the  require- 
ments of  law  the  facts  have  been  found  in  the 
court  below,  and  the  power  of  review  is  limited 
to  the  determination  of  questions  of  law  aris- 
ing on  the  record,  shall  be  confined  to  the 
pleadings,  the  findings  of  fact  and  conclusions 
of  law  thereon,  the  bills  of  exceptions,  the 
final  judgment  or  decree,  and  such  interlocu- 
tory orders  and  decrees  as  may  be  necessary  to 
a  proper  review  of  the  case. 

1  Orcmch,  xvii;  1  Wheat.,  xv;  1  Peters,  vii;  m 
How.,  mi;  15  Wall.,  v;  8  Wheat.,  vi;  1  Peters,  x; 
S Wheat,  1;  1  Peters,  ix;  6 Wall,  m;  13  Otto,  xiii; 
Blitz  V.  Brown,  7  WaU,.  69S;  Steward  v. 
Ingle;  9  Wheat,  6^6;  Worcester  v.  Georgia. 
e  Peter's,  615;  U.  8.  v.  Booth,  18  Rm., 
476;  Coiissic  v.  Blanc,  19  How.,  SOS; 
Keen  v.    Whittaker,  IS  Peters,  469;     Veitch  v. 
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Farmers'  Bank,  6  PeUrft,  776;  Esllio  v.  Lear,  7 
Petem,  ISO;  Crowell  v.  Randall,  10  PeUrs,  368; 
Fisher  v.  Cockrell,  S  Pelers,  £54;  Pennock  v. 
Dialogue,  £  Peters,  1;  Curtis  v.  Petitpain,  IS 
How.,  109;  Lanusse  v.  Barker,  3  Wluat.^  102; 
Williams  v.  Norris,  12  Wheat.,  117;  Davis  v. 
Packard,  6  Peters,  41;  Campbell  v.  Rankin.  9 
Otto,  261;  Innerarity  v.  Byrne,  6  How.,  295; 
Owens  V.  Hanney,  9  uranch,  180;  Reed  v.  Marsh, 
13  Petem,  153;  Magnia  v.  Thompson,  7  Peters, 
348;  The  Elsineur,  1  Wlieat.,  439;  Craig  ▼. 
Smith,  10  Otto,  226;  Alviso  v.  U  S.,  5  Wall.,  824; 
Hogan  V.  Ross,  9  Iltno.,  602;  Garrison  v.  Cass 
Co.,  5  Wall.,  823;  Washington  Co.  v.  Durant,  7 
Wail,  694;  Mossinan  V.  Higginson.  4  Da II.,  12; 
Blair  v.  Miller,  4  I>nU.,  21;  Wood  v.  lide,  4 
Cranch,  179;  Insurance  Co.  v.  Mordecai,^/  JJav., 
200;  Porter  v.  Foley,  21  How.,  393;  Lloyd  T. 
Alexander,  1  Cranch,  111;  The  Adriatic,  13  Otto, 
730;  Ex  parte  Railroad  Co..  95  U.  S ,  221; 
England  v.  Gebhardt.  112  U.  8.,  502;  Phila.  Fire 
Ass'n  V.  New  York,  119  U.  8.,  110. 

9 

DOCKETING  CASES. 

1.  In  all  cases  where  a  writ  of  error  op  an 
appeal  shall  be  brought  to  this  conrt  from  any 
judgment  or  decree  rendered  tliirty  daj^s  before 
the  commencement  of  the  term,  it  eliall  be  the 
dnty  of  the  plaintiff  in  error  or  appellant  to 
docket  the  case  and  file  the  record  thereof  with 
the  clerk  of  this  conrt  within  the  first  six  days 
of  the  term  ;  and  if  the  writ  of  error  or  appeal 
shall  be  brought  from  a  judgment  or  decree 
rendered  less  than  thirty  days  before  the  com- 
mencement of  the  term,  it  shall  be  the  dnty  of 
the  plaintiff  in  error  or  appellant  to  docket  the 
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case  and  file  the  record  thereof  with  the  clerk 
of  this  court  within  the  first  thirty  days  of  the 
term  ;  and  if  the  plaintiflE  in  error  or  appellant 
shall  fail  to  comply  with  this  rule,  the  defend- 
ant in  error  or  appellee  may  have  the  case 
docketed  and  dismissed,  upon  producing  a 
certificate  from  the  clerk  of  tlie  court  wherein 
the  judgment  or  decree  was  rendered  stating 
the  case,  and  certifying  that  such  writ  of  error 
or  appeal  has  heen  duly  sued  out  and  allowed. 
And  in  no  case  shall  the  plaintiflf  in  error  or 
appellant  be  entitled  to  docket  the  case  and 
file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless 
by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee 
may,  at  his  option,  docket  the  case  and  file  a 
copy  of  the  record  with  the  clerk  of  the  court ; 
and  if  the  case  is  docketed  and  a  cop}'  of  the 
record  tiled  with  the  clerk  of  this  court  by  the 
plaintiff  in  error  or  appellant  within  the  peri- 
ods of  time  above  limited  and  prescribed  by 
this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter  during  the 
term,  the  case  shall  stand  for  argument  at  the 
term. 

3.  Upon  the  filing  of  the  transcript  of  a 
record  brought  up  by  writ  of  error  or  appeal, 
the  appearance  of  the  counsel  for  the  party 
docketing  the  case  shall  be  entered. 

4.  In  all  cases  where  the  period  of  thirty 
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days  is  mentioned  in  this  rule,  it  shall  be 
extended  to  sixty  days  in  writs  of  error  or 
appeals  from  California,  Oregon,  Nevada, 
Wjishington,  New  Mexico,  Utah,  Arizona, 
Montana  and  Idaho. 

1  Oranch.xviii:  iWTuat.,  xvi;  1  Peters,  «tf,  vHi: 
6  Wheat.,  vi;  1  Peters,  x;  9  Peters,  vii;  26  How., 
ix;  SI  Haw.,  mi,  viii;  6  Wall,  6;  2  WaU.,  via; 
B.  8.,  §  6S5;  B.  8.,  1008;  Mesa  v.  U.  8.,« 
Black,  721;  Castro  v.  U.  8.,  S  WaXL.,  46;  Stafford 
V.  Union  Bank,  16  Haw.,  1S5;  Steamer  Virgmia 
V.  West,  19  Haw..  18fS;  U.  S.  v.  Boisdore,  7 Bow., 
668;  Sturges  v.  Harrold,  18  Haw.,  41;  U,  8.  v. 
Gomez,  $  Wall,  752;  Veitch  v.  Farmers'  Bank, 
6  Peters,  776;  U.  S.  v.  Fremont,  18  Hate.,  SO; 
Origsby  v.  Purcell,  9  Otto,  505;  The  Jonquille,  B 
Wheat.,  452;  Randolph  v.  Barbour,  6  Wheat., 
128;  HoUiday  v.  Batsen,  4  Haw.,  645;  Smith  ▼. 
Olark,  12  How.,  21;  Rhodes  v.  S.  8.  GalTestcm, 
10  Haw.,  144;  Amis  v.  Pearle,  15  Peters,  til; 
Edmonson  v.  Bloomshire,  7  Wall,  306;  TheLui^, 
8  Wall,  307;  Rogers  v.  Law,  21  Haw.,  626;  U.S. 
V.  Pacheco,  20  Haw.,  261;  Yeaton  v.  Lenox,  8 
Peters,  123;  Owmg  v.  Tieman,  10  Peters,  24; 
Bingham  v.  Morris,  7  Oraneh,  99;  Picket's  Hdis 
V.  Legerwood,  7  Peters,  144;  Sparrow  v.  Strong, 
3  WaU. ,  97;  Gwin  v.  Breedlove,  15  Peters^  284; 
U.  S.  V.  Gomez,  23  Haw.,  326;  Hartshorn  v.  T>kj, 
18  Haw.,  29;  U.  8.  v.  Swan,  3  Peters.  68;  Ovam 
V.  Dorsey,  20  Haw.,  204;  Wood  v.  Lide,  4  Oranek, 
180;  Knox  v.  Summers,  3  Oraneh,  496;  U,  8.  ▼. 
Yates,  6  How.,  605;  Hurley  v.  Jones,  7  Otto,  318; 
German  v.  U.  8.,  5  Wall.,  826;  Mussina  v.  Ccva- 
zos,  6  Wall,  355. 

10 

PRINTING  RECOBDS. 

1.  In  all  cases  the  plain  tilf  in  error  or  appel- 
lant, on  docketing  a  case  and  filing  the  record, 
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shall  enter  into  an  undertaking  to  the  clerk^ 
with  surety  to  his  satisfaction,  for  the  payment 
of  his  fees,  or  otherwise  satisfy  him  in  tliat 
behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be 
made  of  the  cost  of  printing  tlie  record,  and  of 
his  fee  for  preparing  it  for  the  printer  and 
supervising  the  printing,  and  shall  notify  to 
the  party  docketing  the  case  the  amonnt  of  the 
estimate.  If  he  shall  not  pay  it  within  a  rea- 
sonable time,  the  clerk  sliall  notify  the  adverse 
party,  and  he  may  pay  it.  If  neither  party 
shall  pay  it,  and  for  want  of  such  payment  the 
record  shall  not  have  been  printed  when  a 
case  is  reached  in  the  regular  call  of  the 
docket,  after  March  1,  1884,  the  case  shall  be 
dismissed. 

3.  Upon  payment  by  either  party  of  the 
amount  estimated  by  the  clerk,  twenty riive 
copies  of  the  record  shall  be  printed,  under 
his  supervision,  for  the  use  of  the  court  and  of 
counsel. 

4.  In  cases  of  appellate  jurisdiction  the 
original  transcript  on  file  shall  be  taken  by  the 
clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  such  orig- 
inal papers,  sent  up  under  Eule  8,  Section  4^ 
as  are  necessary'  to  be  printed;  and  of  the 
whole  record  in  cases  of  original  jurisdiction. 

5.  The  clerk  shall  supervise  the  printing, 
and  see   that   the   printed    copy   is   properly 
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indexed.  He  shall  distribute  the  printed  cop- 
ies to  the  justices  and  the  reporter,  from  time 
to  time,  as  required,  and  a  copy  to  the  counsel 
for  the  respective  parties. 

6.  If  the  actual  cost  of  printing  the  record, 
together  with  the  fee  of  the  clerk,  shall  be  less 
than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by 
the  clerk  to  the  party  paying  it.  If  the  actual 
cost  and  clerk's  fee  sliall  exceed  the  estimate, 
the  amount  of  the  excess  shall  be  paid  to  the 
clerk  before  the  delivery  of  a  printed  copy  U* 
cither  party  or  his  counsel. 

7.  In  case  of  reversal,  affirmance  or  dis- 
missal, with  costs,  the  amount  of  the  cost  of 
printing  the  record  and  of  the  clerk's  fee  shall 
be  taxed  against  the  party  against  whom  costs 
are  given,  and  shall  be  inserted  in  the  body  of 
the  mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory 
evidence,  b\^  affidavit  or  the  acknowledgment 
of  the  parties  or  their  sureties,  of  having  served 
a  copy  of  the  bill  of  fees  due  by  them,  res- 
pectively, in  this  court,  on  such  parties  or 
their  sureties,  an  attachment  shall  issue  against 
such  parties  or  sureties,  respectively,  to  com- 
pel payment  of  the  said  fees. 
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OoTOBEB  Tebm,  1886. 

Ordered^  That  the  following  section  be 
added  to  Eule  10: 

9.  The  phiintiff  in  error  or  appellant  may, 
within  ninety  days  after  filing  the  record  in 
this  court,  file  with  the  clerk  a  statement  of 
the  errors  on  which  lie  intends  to  rely,  and  of 
the  parts  of  the  record  which  he  thinks  neces 
sary  for  the  consideration  thereof,  and  forth- 
with serve  on  the  adverse  party  a  copy  of 
8ach  statement.  The  adverse  party,  within 
ninety  days  thereafter,  may  designate  in 
writing,  filed  with  the  clerk,  additional  parts 
of  the  record  which  he  thinks^  material ;  and, 
if  he  shall  not  do  so,  he  shall  be  held  to  have 
consented  to  a  hearing  on  the  parts  designated 
by  the  plaintiff  in  error  or  appellant.  If  parts 
of  the  record  shall  be  so  designated  by  one  or 
both  of  the  parties,  the  clerk  shall  print  those 
parts  only ;  and  the  court  will  consider  noth- 
ing but  those  parts  of  the  record,  and  the 
eri'ors  so  stated.  If  at  the  hearing  it  shall  ap- 
pear that  any  material  part  of  the  record  has 
not  been  printed,  the  writ  of  error  or  appeal 
niay  be  dismissed,  or  such  other  order  made 
as  the  circumstances  may  appear  to  the  court 
to  require.  If  the  defendant  in  error  or  ap- 
pellee shall  have  caused  unnecessary  parts  of 
tlie  record  to  be  printed,  such  order  as  to  costs 
may  be  made  as  the  court  shall  think  proper. 
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The  fees  of  the  clerk,  under  Rule  24,  sec- 
tion 7,  shall  be  computed,  as  at  present,  on  the 
folios  in  the  record  as  filed,  and  shall  be  in 
full  for  the  performance  of  his  duties  in  the 
execution  hereof. 

Promulgated  March  28th,  1887. 

19  U,  8.  St4U.,  SU;  i  Sup,  Bap,  Siat.,  t88;  Rn. 
8tat.,  §  677-105S;  4  Oranch,  6S7;  1  Wheal.,  afWi. 
xvwi;  1  Peters,  tiii;  6  Peters,  mi,  724;  91  ff&w., 
mii,  ix;  1  Olio,  vU;  16  OUo,  m;  Van  Rensselaer 
V.  Watts,  7  Baw,,  784;  Edwards  v.  U.  S.,  If  0(to, 
577;  Owings  v.  Tiernan.  10  Peters,  447;  West  ▼. 
Brashear,  IS  Peters,  101;  Selma.  etc.,  K.  R  Co. 
V.  La.  Nat.  Bank.  4  Otto,  S63;  Caldwell  v.  Jack- 
son, 7  Oranch,  f76;  Union  Trust  Co.  v.  Illinois 
Midland  Ry.,  117  U.  S,,  4S4- 

11 

TRANSLATIONS. 

Whenever  anv  record  transmitted  to  this 
court  upon  a  writ  of  error  or  appeal  shall  con- 
tain any  document,  paper,  testimony,  or  otlier 
proceedings  in  a  foreign  language,  and  the 
record  does  not  also  contain  a  translation  of 
such  document,  paper,  testimony,  or  other 
proceeding,  made  under  the  authority  of  the 
inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed ;  but  the  case  shall 
be  reported  to  this  court  by  the  clerk,  and  the 
court  will  thereupon  remand  it  to  the  inferior 
court,  in  order  that  a  translation  may  be  tliere 
supplied  and  inserted  in  the  record. 
IS  How,,  xi;  SI  How,,  ix. 


i 
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12 

FURTHER  PROOF. 

1.  In  all  cases  where  further  proof  is 
ordered  by  the  court,  the  depositions  which 
may  be  taken  shall  be  by  a  commission,  to  be 
issued  by  this  court,  or  from  any  circuit  court 
of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  juris- 
diction where  new  evidence  shall  be  admissible 
in  this  court,  the  evidence  by  testimony  of 
witnesses  shall  be  taken  under  a  commission 
to  be  issued  from  this  court,  or  from  any  cir- 
cuit court  of  the  United  States,  under  the 
direction  of  any  judge  thereof ;  and  no  such 
commission  shall  issue  but  upon  interrogatories, 
to  be  filed  by  the  party  applying  for  the  com- 
mission, and  notice  to  the  opposite  party  or 
his  agent  or  attorney,  accompanied  with  a 
copy  of  the  interrogatories  so  filed,  to  file  cross 
interrogatories  within  twenty  days  from  the 
service  of  such  notice ;  provided,  however, 
that  nothing  in  this  rule  shall  prevent  any 
party  from  giving  oral  testimony  in  open  court 
in  cases  where  by  law  it  is  admissible. 

1  Wheat. y  xix;  1  Peters,  ix;  21  How.,  wj,  x;  2 
Wheat,  mi;  B.  8.,%  698;  The  Grothis,  8  Oranch, 
456;  The  Adeline,  9  Oranch,  2U;  The  Venus,  1 
Wheat.,  US;  The  George,  1  Wheat,  Jfi8;  The 
Friendschaft,  S  Wheat.,  48;  The  Samuel,  1  Wheat., 
9;  The  Western  Metropolis,  12  Wall.,  S89;  The 
Sally  Magee.  S  Watt.,  452;  The  Gray  Jacket,  6 
Wall.,  S4S;  The  London  Packet,  7  Wheat.,  S72; 
The  Euphrates,  8  Oranch,  385;  Hazard  v.  Camp- 

18 
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bell,  8  Oranch,  SOB;  The  St.  Lawrence,  8  Craruh, 
4S4;  Dos  Hermanos,  S  WJucU,,  77;  The  Fortuna, 
S  Wheat.,  SS7;  The  Frances,  8  G ranch,  $48;  La 
Nereyda,  8  Wheat.,  108;  The  Experiment,  Jt 
Wheat,  84;  The  Argo,  2  Wheat.,  £89;  Blease  ▼. 
Garlington,  9S  U.  8.,  1;  Roemer  v.  Simon.  91  U. 
8.,  149;  Holmes  v.  Trout,  7  Peters,  171;  Mitchell 
V.  U.  S.,  P  Peters,  711;  Boone  v.  Chiles,  10  Peters, 
177;  Hawthorne  v.  U.  S.,  7  Graneh,  107;  The 
Ocean  Queen,  fi  BlaUh.,  24;  TheMabey,  10  Wall., 
419;  Thompson  v.  Wooster,  114  U.  8.,  104; 
Dakota  Co.  v.  Gledden,  US  U.  8.,  222. 

13 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdic- 
tion, heard  in  this  court,  no  objection  shall 
hereafter  be  allowed  to  be  taken  to  the  admis- 
sibility of  any  deposition,  deed,  grant,  or 
other  exhibit  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court 
below  and  entered  of  record ;  but  the  same 
shall  otherwise  be  deemed  to  have  been  ad- 
mitted by  consent. 

9  Wheat.,  iv;  1  Pet&r8,^ix;  21  How.,  x;  Mitchell 
V.  U.  S.,  9  Peters,  711;  Mechanics'  Bank  ▼. 
Seton,  1  Peters,  299;  Harrison  v.  Nixon,  9  Peters. 
536;  Canal  Co.  v.  Gordon,  6  Wall.,  fi61;  Lumber 
Co.  V.  Buchtel,  11  Otto,  SSS;  The  Pizarro.  t 
Wheat.,  227;  Hinde  v.  Longworth.  11  Wheat., 
206;  Brockett  v.  Brockett,  S  How.,  691;  Thomas 
V.  Lawson,  21  How.,  SSI. 

14 

CERTIORARI. 

No  certiora/ri  for  diminution  of  the  record 
will  be  hereafter  awarded  in  any  case,  nnlesB 
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a  motion  therefor  shall  be  made  in  writing, 
and  the  facts  on  which  the  same  is  founded 
shall,  if  not  admitted  by  the  other  party,  be 
verified  by  aflSdavit.  And  all  motions  for 
snch  certiorari  mnst  be  made  at  the  first  term 
of  the  entry  of  the  case ;  otherwise,  the  same 
-will  not  be  granted,  unless  upon  special  cause 
shown  to  the  court,  accounting  satisfactorily 
for  the  delay. 

9  Wheai.y  vt;  1  Peters,  x;  SI  How.,  x;  U.  S.  v. 
Gomez,  1  WaU.,  690;  The  Rio  Grande,  19  WaU., 
178;  Field  v.  Milton,  3  Granch,  513;  Stimpson  v. 
West  Chester  R.  R.  Co.,  J  How.,  653;  Elmore  v. 
Grymes,  1  Peters,  469;  Holmes  v.  Trout,  7  Peters^ 
210;  Morgan  v.  Curtenius,  19  How.,  8 ;  Hodges 
V.  Vaughan,  19  Wall.,  12;  U.  S.  v.  Adams,  9 
Wall.,  661;  Sweeney  v.  Lomme,  22  Wall,  208; 
Steams  v.  XJ.  S.,  4  Wall.,  1;  Clark  v.  Hackett, 
1  Black,  77;  Gayler  v.  Wilder,  10  How.,  509; 
Stewart  v.  Ingle,  9  Wheat.,  526;  Union  Pacific 
R.  R.  V.  U.  S.,  116  U.  8.,  402. 

15 

DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or 
appeal  in  this  court,  either  party  shall  die,  the 
proper  representatives  in  the.  personalty  or 
realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  there- 
upon the  case  shall  be  heard  and  determined 
as  in  other  cases ;  and  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the 
other  party  maj'^  suggest   the  death  on  the 
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record,  and  thereupon,  on  motion,  obtain  an 
order  that  unless  such  representatives  shall 
become  parties  within  the  first  ten  days  of  tlie 
ensuing  term,  the  party  moving  for  such  order, 
if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed  ;  and  if 
the  party  so  moving  shall  be  plaintiff  in  error, 
he  shall  be  entitled  to  open  the  record,  and 
on  hearing  have  the  judgment  or  decree 
reversed,  if  it  be  erroneous :  Provided^  how- 
eveVj  That  a  copy  of  every  such  order  shall  be 
printed  in  some  newspaper  of  general  circula- 
tion within  the  State,  Territory  or  District 
from  which  the  case  is  brought,  for  three  suc- 
cessive weeks,  at  least  sixty  daj's  before  the 
beginning  of  the  term  of  the  Supreme  Court 
then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested, 
and  the  representatives  of  the  deceased  do  not 
appear  by  tlie  tentli  day  of  the  second  terra 
next  succeeding  the  suggestion,  and  no  meas- 
ures are  taken  by  the  opposite  party  within 
that  time  to  compel  their  appearance,  the  case 
shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit 
court  of  the  United  States  shall  desire  to  pro- 
secute a  writ  of  error  or  appeal  to  the  Supreme 
Court  of  the  United  States,  from  any  final 
judgment  or  decree  rendered  in  the  circuit 
court,  and  at  the  time  of  suing  out  such  writ 
of  error  or  appeal,  the  other  party  to  the  suit 
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Bhall    be    dead    and  have    no    proper  repre- 
sentative   within    the    jurisdiction     of     the 
court   which   rendered  such  final  judgment 
or    decree,  so    that    the   suit   cannot   be    re- 
vived in  that  court,  but  shall  have  a  proper 
representative  in  some  State  or  Territory  of 
the  United  States,  the  party  desiring  such  writ 
of  error  or  appeal  may  procure  the  same,  and 
may  have  proceedings  on  such  judgment  or 
decree  superseded  or  stayed  in  the  same  man- 
ner as  is  now  allowed  by  law  in  other  cases, 
and  shall  thereupon  proceed  with  sucli  writ  of 
error  or  appeal  as  in  other  cases.    And  within 
thirty  days  after  the  commencement  of  the 
term  to  which  such  writ  of  error  or  appeal  is 
returnable,  the  plaintiff  in  error  or  appellant 
shall  make  a  suggestion  to  the  court,  supported 
by  aflSdavit,  that  the  said  party  was  dead  when 
the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered 
such  judgment  or  decree,  so  that  the  suit  could 
not  be  revived  in  that  court,  and  that  said 
part}'  had   a   proper  representative   in   some 
State  or  Territory  of  the  United   States,  and 
stating  therein  the  name  and  character  of  such 
representative,  and  the  State  or  Territory  in 
which  such  representative  resides,  and  upon 
such  suggestion,  he  may  on  motion  obtain  an 
order   that,   unless   such  representative  shall 
make  himself  a  party  within  the  first  ten  days 
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of  the  ensuing  term  of  the  court,  the  plaintiff 
in  error  or  appellant  shall  be  entitled  to  open 
the  record,  and,  on  hearing,  have  the  judgment 
or  decree  reversed,  if  the  same  be  erroneous: 
provided^  howe'ver^  that  a  proper  citation  recit- 
ing the  substance  of  such  order  sliall  \ye  served 
upon  such  representative,  either  personally  or 
by  being  left  at  his  residence,  at  least  sixty 
days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing:  and  pro- 
vided^ aUo^  that  in  every  such  case,  if  the 
representative  of  the  deceased  party  does  not 
appear  by  the  tenth  day  of  the  term  next  suc- 
ceeding said  suggestion,  and  the  measures 
above  provided  to  compel  the  appearance  of 
such  representative  have  not  been  taken  within 
the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  abate:  and  provided, 
also^  that  the  said  representative  may  at  any 
time  before  or  after  said  suggestion  come  in 
and  be  made  a  party  to  the  suit,  and  thereupon 
the  case  shall  proceed,  and  be  heard  and  deter- 
mined as  in  other  cases. 

6  Wheat. ,  v;  1  Peters y  ia;  81  How.,  ix,  «,  »; 
10  Otto.,  ix;  IS  Hfm.,  v;  iO  Wall.,  xr;  McKiDney 
V.  Carroll,  1£  PetevK,  66;  McNutt  v.  Bland,  I 
How.,  28;  Clay  v.  Smith,  S  Peters,  Ul;  U.  S. 
Bank  v.  Welsiger.  B  Peters.  481;  Hook  v.  Untoii, 
10  Peters,  107;  Green  v  Watkins,  6  Wheat.,  t60; 
McClane  v.  Boon,  6WuU..  £44;  Taylor  v.  Savage, 
1  How.,  282;  Phillips  v.  Preston,  11  How.,  294; 
Barrlbeau  v.  Brant,  17  How.,  43;  Moses  v.  Woofr 
ter,   116  U.  S..  £85. 


SUPREME  COUKT  RULES.  199 

16 

NO  APPEARANCE  OF  PLAINTIFF. 

Where  no  counsel  appears  and  no  brief  has 
been  filed  for  the  plaintiff  in  error  or  appellant, 
when  the  case  is  called  for  trial,  the  defendant 
may  have  the  plaintiff  called  and  the  writ  of 
error  or  appeal  dismissed,  or  may  open  the 
record  and  pray  for  an  affirmance. 

S  Oraneh,  249;  3  Peters^  xnii;  21  Haw.,  xi; 
McGuire  v.  Commonwealth,  S  Wall.,  382;  Rhode 
Island  V.  Massachusetts,  12  Peters.  767;  Hurley  v. 
Jones,  7  Otto,  318;  Alvord  v.  U.  S.,  9  Otto,  693; 
James  v.  McCormack,  16  Otto,  266;  Montalet  v. 
Murray,  3  Granch,  249. 

17 

NO  APPEARANCE  OF  DEFENDANT. 

Where  the  defendant  fails  to  appear  when 
the  case  is  called  for  trial,  the  court  may  pro- 
ceed to  hear  an  argument  on  the  part  of  the 
plaintiff  and  to  give  judgment  according  to 
the  right  of  the  case. 

1  Orane/i,  xviii;  1  Wheat.  ^  xm;  1  Peters,  vii;  21 
Haw.,  xi;  tJ.  8.  v.  Yates,  6  Hmo.,  606;  Grjyson 
V.  Virginia,  3  Dall.,  320;  Oswald  v.  New  York, 
2  DaU.,  416;  Chisholm  v.  Georgia,  2  Dall.,  419. 

18 

NO  APPEARANCE  OF  EITHER  PARTY. 

When  a  case  is  reached  in  the  regular  call 
of  the  docket,  and  there  is  no  appearance  for 
either  party,  the  case  shall  he  dismissed  at  the 
cost  of  the  plaintiff. 

8  How.,  v;  12  How.,  ix;  21  How.,  xi;  Rodford 
V.  Craig,  6  Oraneh,  289. 
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19 

NEITHER  PARTY  READY  AT  SECOND  TERM. 

When  a  case  is  called  for  argument  at  two 
successive  terms,  and  upon  the  call  at  the  sec- 
ond term  neither  j^arty  is  prepared  to  argue  it, 
it  shall  he  dismissed  at  the  cost  of  the  plaintiff, 
unless  sufficient  cause  is  shown  for  further 
postponement. 

8  How.,  vi;  Bl  How.,  xi. 

20 

PRINTED  ARGUMENTS. 

1.  In  all  cases  brought  here  on  writ  of  error, 
appeal  or  otherwise,  the  court  will  receive 
printed  arguments  without  regard  to  the  num- 
ber of  the  case  on  the  docket,  if  the  counsel 
on  both  sides  shall  choose  to  submit  the  same 
within  the  first  ninety  days  of  the  term ;  but 
twenty-five  copies  of  the  arguments,  signed  by 
attorneys  or  counselors  of  tliis  court,  must  be 
first  filed. 

2.  When  a  case  is  reached  in  the  regular 
call  of  the  docket,  and  a  printed  argument 
shall  be  filed  for  one  or  both  parties,  the  case 
shall  stand  on  the  same  footing  as  if  there  was 
an  appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the 
regular  call  of  the  docket,  and  argued  orally  in 
behalf  of  only  one  of  the  parties,  no  printed 
argument  for  the  opposite  party  will  be  re- 
ceived, unless  it  is  fifed  before  the  oral  argu- 
ment begins,  and  the  court  will  proceed  to 
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consider  and  decide  the  case  upon  the  expa/rte 
argument. 

4.  No  brief  or  argument  will  be  received, 
either  through  the  clerk  or  otherwise,  after  a 
case  has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to 
opposing  counsel. 

7  PeUrs,  it;  16  Peters,  vUi;  .7  How.,  ti;  8  Hoto., 
m;  21  How.,  <m;  2  WaM.,  vm;  3  Wall.,  mU;  SI 
Wall.,  t;  SI  How.,  xU;  10 How.,  v;  20  WaU.,asvi; 
Mitchell  V.  U.  S.,  5  Pet&rs,  307;  School  Dlst.  v. 
Ins.  Co.,  11  Olio.  472;  Johnson  v.  Wilkins,  118 
U.  8.,  228;  119  U.  8.,  703. 

21 

BRnSFS. 

1.  The  counsel  for  the  plaintiff  in  error  or 
appellant  shall  file  with  the  clerk  of  the  court, 
at  least  six  days  before  the  case  is  called  for 
argument,  twentj^-tive  copies  of  a  printed  brief, 
one  of  which  shall,  on  application,  be  furnished 
to  each  of  the  counsel  engaged  upon  the  oppo- 
site side. 

2.  This  brief  shall  contain,  in  order  here 
stated — 

(1.)  A  concise  abstract,  or  statement  of  the 
case,  presenting  succinctly  the  questions  in- 
volved in  the  manner  in  which  they  are  raised. 

(2.)  A  specification  of  the  errors  i^elied  upon, 
which,  in  cases  brouglit  up  by  writ  of  error, 
shall  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged  ;  and 
ill  cases  brought  up  by  appeal  the  specification 
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Bfaall  state,  as  particularly  as  may  be,  in  ivliat 
the  decree  is  alleged  to  be  erroneous.  When 
the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification 
shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  instructions  given  or  instruc- 
tions refused.  When  the  error  alleged  is  to  a 
ruling  upon  the  report  of  a  master,  the  speci- 
fication shall  state  the  exception  to  the  report 
and  the  action  of  the  court  upon  it. 

(3.)  A  brief  of  the  argument,  exliibiting  a 
clear  statement  of  the  points  of  law  or  fact  to 
be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  When  a  statute  of  a 
State  is  cited,  so  much  thereof  as  may  be 
deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or 
an  appellee  shall  file  with  the  clerk  twenty-five 
printed  copies  of  his  argument,  at  least  three 
days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  a  like  character  with  that 
required  of  the  plaintiff  in  eri*or  or  appellant, 
except  that  no  specification  of  errors  sliall  be 
required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or 
appellant  is  controverted. 
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4.  When  there  is  no  assignment  of  errors, 
as  required  by  section  997  of  the  Revised  Stat- 
utes, counsel  will  not  be  heard,  except  at  the 
request  of  the  court ;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded ;  but 
the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff 
in  error  or  an  appellant  is  in  default,  the  case 
may  be  dismissed  on  motion  ;  and  when  a 
defendant  in  error  or  an  appellee  is  in  default 
he  will  not  be  lieard,  except  on  consent  of  his 
adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the 
parties,  and  no  printed  brief  or  argument  is 
filed,  only  one  counsel  will  be  heard  for  the 
adverse  party ;  but  if  a  printed  brief  or  argu- 
ment is  filed,  the  adverse  party  will  be  entitled 
to  be  heard  by  two  counsel. 

6  WTieat.,  v;  1  Peters,  tx;  7 How.,  t;  8H<m.,  «/ 
8 Haw.,  vi;  SI  How.,  xii,  onii;  2  Watt,,  vin;  11 
WaU.,  ix,  x;  IJ^Wall.,  ix,xi,  xii;  Portland  Cement 
Co.  V.  U.  S.,  16  Wall,  1;  Ryan  v.  Koch,  17WaU., 
19;  Catherine  v.  U.  S.,  7  Oranch,  09;  Lucas  v. 
Bi-ook,  18  How.,  436;  Scholey  v.  Rew,  23  Wall., 
331;  Deitsch  v.  Wiggins,  16  Wall.,  539;  Reiley  v. 
Lamar,  2  Oranch,  3^7;  Phillips  &  Co.  v.  Sey- 
mour, 1  Otto,  648;  School  Dist.  v.  Ins.  Co.,  11 
Otto,  472;  Maxwell  v.  Stewart,  21  WaU.,  71; 
Treaty.  Jennison,  20  WaU.,  652;  Tllden  v.  Blair, 
21  WaU.,  241. 
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22 

ORAL  ARQUMENTS. 

1.  The  plaintiff  or  appellant  in  this  court 
shall  be  entitled  to  open  and  conclude  the 
argument  of  the  case.  But  when  there  are 
cross-appeals  they  shall  be  argued  together  as 
one  case,  and  the  plaintiff  in  the  court  below 
shall  be  entitled  to  open  and  conclude  the 
argument. 

2.  Only  two  counsel  will  be  heard  for  each 
party  on  the  argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed 
for  the  argument,  and  no  more,  without  spe- 
cial leave  of  the  court,  granted  before  the 
argument  begins.  The  time  thus  allowed 
may  be  apportioned  between  the  counsel  on 
the  same  side  at  their  discretion ;  provided^ 
always,  that  a  fair  opening  of  the  case  shall 
be  made  by  the  party  having  the  opening  and 
closing  arguments. 

SI  How.,  xii;  1  Wheat.,  tmu;  1  Peters,  iz;  11 
Wall,,  ix;  U  Wall.,  xi;  7  How.,  v;  8  How.,  t; 
Anonymous,  7  Cranch,  1;  McGulIough  v.  Mary- 
land, 4  Wheat.,  3S2;    The  Gray  Jacket,  6  Watt., 

S70. 

23 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prose- 
cuted to  this  court,  and  the  judgment  of  the 
inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied,  from  the  date  of  the 
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judgment  below  until  the  same  is  paid,  at  the 
same  rate  that  similar  judgments  bear  interest 
in  the  courts  of  the  State  where  such  judg- 
ment is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall 
delay  the  proceedings  on  the  judgment  of  the 
inferior  court,  and  shall  appear  to  have  been 
sued  out  merely  for  delay,  damages  at  a  rate 
not  exceeding  ten  per  cent.,  in  addition  to  in- 
terest, shall  be  awarded  upon  the  amount  of 
the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees 
for  the  payment  of  money  in  cases  of  equity, 
unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  interest  shall  not 
be  allowed  unless  especially  directed  by  the 
court. 

IS  How.,  v;  21  How.,  xiii;  1  Oranch,  amii;  11 
WaU.,  ix,  x;  B.  8.  §  1010;  Sneed  v.  TVister,  S 
Wheat.,  690;  Brown  v.  Van  Braam,  3  Doll.,  S66; 
Mitchell  V.  Harmony,  IS  How.,  116;  Perkins  v. 
Foumiquet,  U  How.,  S28;  R.  R.  Co.  v.  Turrill,  11 
Otto,  8S6;  Young  V.  Godbe,  16  WaU.,  66^;  Hem- 
menway  v.  Fisher,  20How.,  255;  Himely  v.  Rose, 
5  Cranch,  SIS;  The  Santa  Maria,  10  Wheat.,  4S1; 
Cotton  V.  Wallace,  3  DaM.,  302;  Boyce  v.  Grundy, 
9  Peters,  276;  Kilboume  v.  State  Sav.  Inst..  22 
How.,  503;  Sutton  v.  Bancroft,  23  How., 
320;  Jenkins  v.  Banning,  23  How.,  455;  Pren- 
tice V.  Pickersgill,  6  WaU.,  611;  Campbell  v. 
Wilcox,  10  WaU.,  421;  Ins.  Co.  v.  Huchbergers, 
12  Wall.,  104;  Hennessy  v.  Sheldon,  12  Wall., 
440;  Hall  v.  Jordan,  19  Wall,  271;  West  Wis.  R. 
R.  Ins.  Co.  V.  Foley.  4  Otto,  100;  Whitney  v.  Cook, 
9  Otto,  606;  Penny  wit  V.  Eaton,  16    WaU.,  382; 
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Barrow  v.  Hill,  IS  How,,  66;  McKee  v.  Rains.  W 
WaUs.,  22;  McNeil  v.  Hoi  brook,  12  Peters,  84; 
Amory  v.  Amory.  1  Otto,  366;  The  Perseverance, 
S  DaU.,  SS8;  The  Douro,  S  WaU,,  664;  U.  8.  ▼. 
Mayor  of  New  Orleans,  8  Fed.  Bep.,  112. 

24 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  die" 
missed  in  this  court,  except  where  the  dis' 
missal  shall  be  for  want  of  jurisdiction,  costs 
shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  agreed  by  the 
parties. 

2.  In  all  cases  of  affirmance  of  any  jnds^ment 
or  decree  in  this  court,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  nnless 
otherwise  ordered  by  the  court 

3.  In  cases  of  re  vernal  of  any  judgment  or 
decree  in  this  court,  costs  shall  be  allowed  to 
the  plaintiff  in  error  or  appellant,  unless  other- 
wise ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below 
shall  be  a  part  of  such  costs,  and  be  taxable  in 
that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall 
apply  to  cases  where  the  United  States  are  i 
party;  but  in  such  cases  no  costs  shall  be 
allowed  in  this  court  for  or  against  the  United 
States. 

5.  In  all  cases  of  the  dismissal  of  any  suit 
in  this  court,  it  shall  be  the  duty  of  the  deii 
to  issue  a  mandate,  or  other  proper  process,  in 
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the  nature  of  a  procedendo^  to  the  court  below, 
for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  pro- 
ceedings may  be  had  in  such  court  as  to  law 
and  justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  insert  the 
amount  thereof  in  the  body  of  the  mandate, 
or  other  proper  process,  sent  to  the  court 
below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

7.  In  pursuance  of  the  Act  of  March  3, 1883, 
authorizing  and  empowering  this  court  to  pre- 
pare a  table  of  fees  to  be  charged  by  the  clerk 
of  this  court,  tlie  following  table  is  adopted : 

For  docketing  a  case  and  filing  and  indors- 
ing the  transcript  of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty-five 
cents. 

For  entering  a  continuance,  twenty-five 
cents. 

For  filing  a  motion,  order  or  other  paper, 
twenty-five  cents. 

For  entering  any  rule,  or  for  making  or 
copying  any  record  or  other  paper,  twenty 
cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent 
docket  and  indexing  the  same,  one  dollar. 

For  entering  a  judgment  or  decree,  one 
dollar. 
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For  every  search  of  the  records  of  the  court, 
one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping  and  paying  money 
in  pnrsnance  of  any  statute  or  order  of  court, 
two  per  cent,  on  the  amount  so  i*eceived,  kept 
and  paid. 

For  an  admission  to  the  bar  and  certificate 
under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript 
thereof  for  the  printer,  indexing  the  same, 
supervising  the  printing,  and  distributing  the 

f)rinted  copies  to  the  justices,  the  reporter,  the 
aw  library,  and  the  parties  or  their  counsel, 
fifteen  cents  per  folio. 

For  making  a  manuscript  copy  of  the  rec- 
ord, when  required  under  Eule  10,  twenty 
cents  per  folio,  but  nothing  in  addition  for 
supervisinff  the  printing. 

For  issuing  a  writ  of  error  and  accompany- 
ing papers,  five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party 
appearing. 

For  every  copy  of  any  opinion  of  the  court 
or  any  justice  thereof,  certified  under  seal, 
one  dollar  for  every  printed  page,  but  not  to 
exceed  five  dollars  in  the  whole  for  any  copy. 

Bule  10;  IS  Peters,  vU;  U  How.,  xin,  aw;  1 
Wheat.,  xmii;  1  Pete^t,  ix;  1  Walt.,  «;  B.  S.,  m. 
1010;  Inglee  v.  Coolidge,  g  Wheat.,  263;  McItcti 
V.  Wattles.  9  Wheat. ,  660  ;  Graham  v.  Strader,  M 
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Bind.,  60$;  Brown  v.  Union  Bank,  4  Haw.,  466; 
Winchestir^ir.  Jackson.  3  Oraneh,  514;  Walton 
V.  U.  S., -5  Wheat,  658;  Campbell  v.  Gordon, 
6  Crofuh,  18S;  Gierke  v.  Harwood,  S  Ball..  S4S; 
McKnight  v.  Craig,  6  Oi'aneh,  187;  Bradstreet  v. 
Potter,  16  Petert,  317;  Montalet  v.  Murray,  4 
Oraneh,  46;  U.  S.  v.  Hooe,  3  Oraneh,  73;  The 
Antelope,  li  Wlieat.,  546;  U.  8.  v.  Ringgold.  3 
Peieri,  103;  U.  8.  v.  McLemore,  4  How. ,  286;  U.  8. 
V.  Boyd.  5  How,,  30;  D.  8.  v.  Barker,  2  Whmt., 
395;  Sibbald  v.  U.  8.,  12  Peters,  492;  U.  8.  v. 
Fremont,  18  How.,  30;  West  v.  Brashear,  14 
Pstere,  51;  Skillem  v.  May,  6  Oraneh  C.  C  267; 
Bx  parte  Story,  12  Peters,  344;  Poultney  v. 
Lafayette,  12  Peters,  472;  Cutter  v.  Rae,  7  How., 
737;  The  Santa  Maria,  20  Wheal.,  431;  Mitchell 
T.  U.  8.,  15  Peters,  52;  Stewart  v.  Salamon,  7 
Otto,  361;  Knmflhvey  v.  Baker.  13  Otto,  736; 
Penhallow  v.  Doane,  3  Doll.,  54;  Pennsylvania 
T.  Wlieeling  Bridge,  18  How.,  460. 

26 

OPINIONS  OF  THK  COURT. 

L  An  opinions  delivered  by  the  court  shall 
iiuDiediatel}',  upon  the  delivery  thereof,  be 
banded  to  the  clerk  to  be  recorded.  And  it 
shall  he  the  duty  of  the  clerk  to  cause  the 
same  to  be  forthwith  recorded,  and  to  deliver 
a  copy  to  the  reporter  as  soon  as  the  same 
shall  be  recorded. 

2.  Tlie  original  opinions  of  tlie  court  shall 
be  filed  with  the  clerk  of  this  court  for  pre- 
servation. 

3.  Opinions  printed  under  the  supervision 
of  the  justice  delivering  the  same,  need  not 
be  copied  by  the  clerk  into  a  book  of  records  ; 

14 
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but  at  the  end  of  each  term  the  clerk  shall 
cause  such  printed  opinions  to  be  bound  in  a 
substantial  manner  into  one  or  more  volumes, 
and  when  so  bound  they  shall  be  deemed  to 
have  been  recorded  within  the  meaning  of 
this  rule. 

8  Peters,  vii;  SI  How.,  xiv;  Tyler  v.  Campbell, 
16  Otto,  S^$;  Harrell  v.  Beall.  17  WaU.,  690. 

26 

CALL  AliD  ORDER  OF  THE  DOCKET. 

1.  The  court,  on  the  second  day  of  each 
term,  will  commence  calling  the  cases  for 
argument  in  the  order  in  which  they  stand  on 
the  docket,  and  proceed  from  day  to  day 
during  the  term  in  the  same  order,  except  as 
hereinafter  provided;  and  if  the  parties,  or 
either  of  them,  shall  be  ready  when  the  case 
is  called,  the  same  will  be  heard;  and  if 
neither  party  shall  be  ready  to  proceed  in  the 
argument,  the  case  shall  go  down  to  the  foot 
of  the  docket,  unless  some  good  and  satisfac- 
tory reason  to  the  contrary  shall  be  shown  to 
the  court. 

2.  Ten  cases  only  shall  be  considered  as  lia- 
ble to  be  called  on  each  day  during  the  term, 
including  the  one  under  argument. 

3.  Criminal  cases  may  be  advanced  by  leave 
of  the  court  on  motion  of  either  party, 

4.  Cases  once  adjudicated  by  this  court 
upon  the  merits,  and  again  brought  up  by 
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writ  of  error  or  appeal,  may  be  advanced  by 
leaTe  of  the  court  on  motion  of  either  party. 
&.  Bevenue  and  other  cases  in  whicli  the 
United  States  are  concerned,  which  also  in- 
volve or  affect  some  matter  of  general  publie 
interest,  may  also  by  leave  of  the  coart  be  ad- 
v^Miced  on  motion  of  the  attorney  general. 

6.  All  motions  to  advance  cases  mast  be 
printed,  and  must  contain  a  brief  statement  of 
the  matter  involved,  with  the  reasons  for  the 
application. 

7.  No  other  case  will  be  taken  np  ont  of 
the  order  on  the  docket,  or  be  set  down  for 
any  partiealar  day,  except  under  special  and 
pecHiiar  cirenrastances  to  be  shown  to  the 
court.  Every  case  which  shall  have  been 
called  in  its  order  and  passed  and  put  at  the 
foot  of  the  docket  shall,  if  not  again  reached 
during  the  term  it  was  called,  be  continued  to 
the  next  term  of  the  eourt. 

3.  Two  or  more  cases,  involving  the  same 
qiiestioii,  may,  by  the  leave  of  the  court,  be 
heard  together;  but  they  must  be  argued  a« 
oim  case. 

9.  If,  after  a  case  has  been  passed  under 
cupeumstances  whieh  do  not  place  it  at  the 
foot  of  the  docket,  the  parties  shall  desire  to 
have  it  heard,  they  may  file  with  the  clerk 
their  joint  request  to  that  effect,  and  the  case 
sliall  then  be  by  him  reinstated  for  call  ten 
caaee  after  that  under  argument,  or  next  to  be 
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called  at  the  end  of  the  day  the  request  h 

iiled.     If  the  parties  will  not  unite  in  such  a 

request,  either  may  move  to  take  up  the  case, 

and  it  shall  then  be  assigned  to  such  place 

upon  the  docket  as  the  court  may  direct. 

10.  No  stipulation   to  pass  a  case  witliout 

placing  it  at  the  foot  of  the  docket  will  be 

recognized  as  binding  upon  the  court.     A  case 

can  only  be  so  passed  upon  application  made 

and  leave  granted  in  open  conrt. 

S  Peters,  osvi,  xtit;  21  Havi,,  xv;  4  W<Ul.,  vU; 
fSl  WaM.y  «;  U  Peters,  xi;  20  WaXL,,  OBtii;  Barry 
V.  Mercein,  4  How.,  574;  U.  S.  v.  Norton,  1  Otto, 
658;  Ward  V.  Maryland.  12  Wall.,  163;  Hoge  v. 
Kichmond  R.  R.  Co.,  ;?  Otto,  1;  Davenport  v. 
Dows,  15  Wall,,  390;  Pennsylvania  v.  Wheelings 
etc,  Co.,  11  Haw.,  628;  Louisiana  v.  New  Or- 
leans, 13  Otto,  521;  Sage  v.  C.  P.  R.  R.  Co.,  3 
Otto,  412;  Miller  v.  State,  12  Otto,  169;  Amory  v. 
Amoiy,  1  Otto,  356;  U.  S.  v.  Booth,  18  Bow.,  476. 

27 

ADJOURNMENT. 

The  court  will,  at  every  term,  announce  on 
what  day  it  will  adjourn  at  least  ten  days 
before  the  time  which  shall  be  fixed  upon ; 
and  the  court  will  take  up  no  case  for  argu- 
ment, nor  receive  any  case  upon  printed  briefs, 
within  three  days  next  before  the  day  fixed 
upon  for  adjournment. 

12  Peters,  viii;  21  How.,  asv. 

28 

DISMISSING  CASES  IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a 
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writ  of  error  pending  in  tins  eonrt,  or  the 
appellant  and  appellee  in  an  appeal,  shall  in 
Taeation,  by  their  attorneys  of  record,  sign 
and  file  with  the  clerk  an  agreement  in  writ- 
ing directing  the  case  to  be  dismissed,  and 
specifying  the  terms  on  which  it  is  to  be  dis- 
missed, as  to  costs,  and  shall  pay  to  the  clerk 
any  fees  that  may  be  dne  to  him,  it  shall  be 
the  dnty  of  the  clerk  to  enter  the  ease  dis- 
missed, and  to  give  to  either  party  requesting 
it  a  copy  of  the  agreement  filed  ;  bnt  no  man- 
date or  other  process  shall  issue  without  an 
orcier  of  the  court. 

W  ffoffi.,  hi;  ^1  How.,  atvi. 

29 

SUPERSEDEAS. 

Supersedeas  bonds  in  the  circuit  courts  must 
be  taken,  with  good  and  sufficient  security, 
that  the  plaintiff  in  error  or  appellant  shall 
prooeeute  his  writ  or  appeal  to  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make 
his  plea  good.  Such  indemnity,  where  the 
judgment  or  decree  is  for  the  recovery  of 
money  not  otherwise  secured,  must  be  for 
the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal ;  but  in  all  suits 
where  the  property  in  controversy  necessarily 
follows  the  suit,  as  in  real  actions,  replevin, 
and  in  suits  on  mortgages,  or  where  the  ^ojh 
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erty  is  in  the  custody  of  the  marshal  under 
admiralty  process,  as  in  case  of  capture  or 
seizure,  or  where  the  proceeds  thereof,  or  a 
bond  for  the  value  thereof,  is  in  the  custody 
of  the  court,  indemnity  in  all  such  cases  is  only 
required  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of 
the  property,  and  the  costs  of  the  suit,  and 
just  damages  for  delay,  and  costs  and  interest 
on  the  appeal. 

6  Wall.,  v;  Martin  v.  Hunter,  1  Wheat.,  SOi; 
French  v.  Shoemaker,  J£  Wall,,  86;  Stafford  ▼. 
Union  Bank,  16  How. ,  1S6;  Seward  v.  Comeau, 
12  Otto,  161;  Catlett  v.  Brodie.  9  Wheat,.  66S; 
The  Wanata,  5  Otto,  604;  Jerome  y.  McCarter. 
21  Wall.,  17:  Ex  parte  Milwaukee  R.  R  Co.,  5 
WdU.,  188;  Dos  Hermanos,  10  Wheat,,  306;  Dra- 
per V.  Davis,  IS  Otto,  370;  Keyser  v.  Farr,  15 
Otto,  266;  Sage  v.  R.  R.  Co.,  6  Otto,  712;  Martin 
V.  Hazard  Powder  Co.,  3  Otto,  302;  Williams  v. 
Claflin,  13  Otto,  763;  R.  R.  Co.  v.  Schutte,  10 
Otto,  644;  National  Bank  v.  Omaha,  6  Otto,  737; 
Hudgins  v.  Kemp,  18  Row.,  631;  O'Reilly  v. 
Edrington,  6  Otto,  724;  Rubber  Co.  v.  Goodyear. 
6  Wall,,  163/  Gay  v.  Parpart.  11  Otto,  361;  U.  8. 
v.  Mayor  of  New  Orleans,  8  Fed.  Bep.,  112. 

30 

REHEARINO. 

A  petition  for  rehearing  after  judgment  can 
be  presented  only  at  the  term  at  which  judg- 
ment is  entered,  unless  by  special  leave  granted 
during  the  term ;  and  must  be  printed,  and 
briefly  and  distinctly  state  its  grounds,  and  be 
supported  by  certificate  of  counsel ;   and  will 
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not  be  granted,  or  permitted  to  be  argned, 
unless  a  jostiee  who  concurred  in  the  judgment 
desires  it,  and  a  majority  of  the  conrt  so  deter- 
mines. 

Ward  V.  Maryland,  12  Watt.,  16S. 

31 

FORM  OF  ]^RINT£D  RECORDS  AMD  BRIEFS. 

All  records,  arguments  and  briefs  printed 
for  the  use  of  the  court  must  be  in  such  form 
and  size  that  they  can  be  conveniently  bound 
together,  so  as  to  make  an  ordinary  octavo 
v<Jume. 

10  QUO,  ix. 

32 

WBIfS  OF  BRROR  AND  APPEALS  UNDER  SECTION  ft 
OF  THE  ACT  OF  MARCH  8,  1875. 

1.  Writs  of  error  and  citations  under  sec- 
tion 5  of  the  act  of  March  3,  1875,  "  to  de- 
termine the  jurisdiction  of  the  circuit  courts 
of  the  United  States,  and  to  regulate  the  re- 
moval of  CHUses  from  the  State  courts,  and  for 
other  purposes,"  for  the  review  of  orders  of 
the  circuit  courts  dismissing  suits,  or  remand- 
ing suits  to  a  State  court,  must  be  made  re- 
turnable within  thirty  days  after  date,  and  be 
served  before  the  return  day. 

2.  In  all  cases  where  a  writ  of  error  or  ap- 
peal is  brought  to  this  court  under  the  provi- 
sions of  that  act,  it  shall  be  the  duty  of  the 
plaintiff  in  error  or  the  appellant  to  docket  the 
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case  and  file  the  record  in  this  court  within 
thirty-six  days  after  the  date  of  the  writ  of 
error,  or  the  taking  of  the  appeal,  if  there 
shall  be  a  term  of  the  court  pending  at  that 
time,  and  if  not,  then  during  the  first  six  days 
of  the  next  term.  If  default  be  made  in  this 
particular,  proceedings  to  docket  and  dismiss 
may  be  had  as  in  other  cases. 

3.  All  such  cases  will  be  advanced  on  mo- 
tion. The  motion  may  be  made  eoc  parte.  If 
granted,  the  party  on  whose  motion  the  case 
shall  have  been  advanced  may  have  the  case 
submitted  on  printed  briefs,  on  serving,  with 
a  copy  of  his  brief,  on  the  adverse  party,  a 
notice  of  intention  to  submit,  such  as  is  re- 
quired by  Eule  6,  to  be  given  upon  motions  to 
dismiss  writs  of  error  and  appeals. 

4.  As  soon  as  such  a  case  is  docketed  and 
advanced,  the  record  shall  be  printed,  unless 
the  parties  stipulate  to  the  contrary,  and  file 
tlieir  stipulation  with  the  clerk. 

5.  In  all  cases  where  a  period  of  thirty  dajs 
is  included  in  the  times  fixed  by  this  rule,  it 
shall  be  extended  to  sixty  days  in  writs  of 
error  and  appeals  from  California,  Oregon,  or 
Nevada. 

U  Otto,  ix;  111  U.  8.,  v;  Call  v.  Palmer.  1$ 
Otto,  39;  Fletcher  v.  Hamlet,  116  U.  8.,  408. 

33 

MODELS,  DIAGRAMS,  AND  EXHIBFTS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  mate- 
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rials  forming  part  of  tite  evidence  taken  in 
the  court  below,  in  any  case  pending  in  this 
conrt,  on  writ  of  error  or  appeal,  shall  be 
placed  in  the  custody  of  the  marshal  of  this 
conrt  at  least  one  month  before  the  caee  is 
heard  or  submitted. 

2.  All  models,  diagrams  and  exhibits  of  ma- 
terial  placed  in  the  custody  of  the  marsiial  for 
the  inspection  of  the  court  on  the  hearing  of 
a  case,  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of 
the  marshal  to  notify  the  counsel  in  the  case, 
by  mail  or  otherwise,  of  the  requirements  of 
this  rule ;  and  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is 
given,  he  shall  destroy  them,  or  make  such 
other  disposition  of  them  as  to  him  may  seem 
best. 

16  Otto,  vii;  116  U.  S.,  701. 

34 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  deci- 
sion of  any  court  or  judge  declining  to  grant 
the  writ  of  habeas  corpits,  the  custody  of  the 
prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision 
of  any  court  or  judge  discharging  the  writ 
after  it  has  been  issued,  the  prisoner  shall  be 
remanded  to  the  custody  from  which  he  was 
taken   by   the  writ,  or  shall,  for  good    cause 
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shown,  be  detained  in  custody  of  the  court  or 
judge,  or  be  enlarged  upon  recognizance,  as 
hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision 
of  any  court  or  judge  discharging  tlie  prisoner, 
he  shall  be  enlarged  upon  recognizance,  with 
surety,  for  appearance  to  answer  the  judgment 
of  the  appellate  court,  except  where,  for  spe- 
cial reasons,  sureties  ought  not  to  be  required. 

117  XT.  8.,  70S. 
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appearance,  liable  if  special  insufficient  . 11 
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Inquests — when  may  be  taken 34 

notice  of  how  made 34 

affidavit  of  merits 94 

Insurance  policies— declaration  on 17 

Issue,  Note  of — when  to  be  lllod 38 

what  to  state SB 

Interrogations — how  settled S9 

Joinder — ^in  demurrer,  form  of 21 

Judgment — against  surety  for  costs 4 

against  appearance  bail 11, 12 

against  special  bail IS 

upon  plea  withdrawn 2$ 

upon  default 9 

motion  in  arrest  of 39 

Jurats — how  verified 4S 

Jurors — selection  of 41 

drawing  of ti 

Jury — reference  to SI 

Justification — by  sureties  on  bail  bond 11 

Levv  under  execution«*-how  made 40 

Mail — service  of  notices  and  papers  by. . . .   lO 
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3iail— 4Mne  to  be  incnased  when  service  by M 

Sfarshal — notices  and  papers  may  be  served  on 

when  defendfuit  in  custody 2 

notice  of  exception  to  bail  to  be  served 

on  when  defendant  not  appeared 2 

may  have  execution  against  surety  for 

costs i 

when  shall  flte  i^jpearaiice  bail 10 

Honey  deposit  may  be  taken  as  security  for  costs . .  4 

X^licMis— must  be  in  writing  and  filed 7 

for  continuance  excepted 7 

notice  of,  how  served 7 

two  days' notice  of  argument  required.  .  7 

how  indorsed 7 

for  judgment  against  surety  for  coets. . .  4 

notice  of 4 

notice  of«  judgment  upon  special  bail. . .  IS 
notice  of,  for  judgment  upon  appearance 

bMl * 12 

for  continuanee,  when  to  be  made. .....  85 

what  to  contain 85 

whan  to  be  denied 85 

for  new  trial,  when  to  be  msde SS 

what  to  stale, 9S 

in  arrest  of  judgment 89 

New  Trial,  motion  for— when  to  be  made 38 

what  to  state 88 

Non- joinder— amendment  upon  plea  in  abatement 

of 18 

Non-residents — required  to  gi^  security  for  costs  .  4 
Nonsuit — ^judgment  of,  upon  failure  to  file  declar 

ation 24 

upon    failure    to   fiumish 

bill  of  particulars 28 

Notices — to  be  in  writing 2 

to  be  served  on  afetotmey 2 

how  served 2 

how  served  when  defendant  in  custody  .  2 

wlien  may  be  B«'»ed  by  mail 2 


224  INDKX   TO   COMMON   LAW  HULBS. 


■SIX 

Notices — need  not  be  served  on  party  who  has  not 

appeared i 

of  exception  to  bail,  how  served % 

of  trial 81 

in  removal  cases 81 

of  inquest 84 

of  motion,  what  to  be  given 7 

for  judgment  against  appearance  bail  ...  12 

special  bail 13 

of  appearance  of  defendant 14-15 

to  file  declaration 15 

of  election  to  amend  upon  plea  in  abate- 
ment of  non  joinder : 18 

under  general  issue 17 

Notary  Public—may  administer  oath 43 

out  of  district,  must  use  seal 43 

Note  of  issue — when  to  be  filed 83 

what  to  state. 88 

Oath  of  office — of  attorneys  and  coimselors 1 

Oaths — before  whom  to  be  made 48 

Objections  to  depositions — ^when  to  be  made SO 

Officer — service  of  paper  may  be  made  on,  when 

defendent  in  custody 2 

what,  may  administer  oaths 43 

Original  writs — return  day  of 8 

in  suits  commenced  by,  when  to 

file  declaration 15 

Papers — to  be  properly  indorsed 8 

must  be  legible 8 

not  to  be  taken  from  clerk's  office 8 

may  be  removed  on  court  order 8 

always  open  for  inspection 8 

copies  how  obtained. 8 

how  served 8 

when  may  be  served  by  mail 2 

need  not  be  served  on  defendant  who  has 

not  appeared 8 

Particulars,  Bill  of— to  be  furnished  on  demand. . .  S3 

proceedings  upon  failure  to 

furnish  , 88 
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Parties — agreement  between  to  be  in  writing 8 

when  service  of  papers  to  be  made  on. . . .  2 
not  appearing  not  entitled  to  service  of 

papers 2 

on  plea  of  non- joinder,  how  brought  in. . .  18 

Partnership—when  proof  of,  by  affidavit 27 

Phonographic  Reports 37 

Plea— dilatory,  how  filed 20 

how  amended. 22 

general  issue,  how  made 21 

form  of 21 

rule  for,  not  necessary 15 

copy  of,  to  be  served  on  plaintiff 15 

in  abatement,  amendment  on. 18 

plaintiff  not  bound  to  accept  after  default. .  25 

withdrawn,  judgment  upon 26 

when  to  be  verified 28 

Pleading — time  and  manner  of 15 

Pleadings— copies  to  be  served  on  opposite  parties  15 

amendment  of \. 18 

upon  plea  of  abatement  18 

English  forms  of,  how  far  adopted. ...  16 

Policies  of  Insurance — declaration  upon 17 

Praecipe  for  appearance 14 

Reference — to  clerk  or  jury 26 

Replevin — writ  in,  when  returnable 9 

Replication — copy  to  be  served  on  defendant..  . .  15 

when  to  be  filed 15 

Return  day — of  original  writs 9 

of  executions . .  40 

Rule  to  plead — not  necessary  in  suits  commenced 

by  writ 15 

to  amend,  not  necessary  .    . .   22 

Rules — common  and  special  distinguished 5 

common,  how  entered 5 

time  for  entry 5 

how  computed 5 

entry,  as  of  course 5 

by  consent  same  as  common    5 

of  State  court,  when  binding 44 
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decarity  for  costs-' required  of  Don-residmtts  ....  4 

in   cases  from   State 

courts '  4 

form  of    4 

judgment  upon 4 

money  deposit  may  be  taken. . .  4 
clerk  and  marshal  may  have  ^k- 

ecuUon  against  surety 4 

8ei*vice— of  notices  and  papers,  how  made 2 

by  mail 2 

time  for,  increased  when  by  mail 2 

need  not  be  made  on  defendant  sot  mp- 

pearing 8 

on  imprisoned  delendaat 2 

computation  of  time  oi 6 

of  pleadings 15 

special  bail — when  to  be  filed    10 

if  insufficient,  new  to  be  g^ven 11 

proceedings,  when  not  given 12 

judgment  against 13 

Special  Rules — how  oxtered 5 

State  courts— rules  of 44 

Stenographers — whan  ordered 97 

costs  of 97 

Summons— writ  of,  when  returnable t 

Sureties — on  bail  bond,  when  to  justify 10 

Surety  for  costs — ^must  be  a  resid^it 4 

judgment  against 4 

notice  to  be  given  to 4 

Time —of  service  increased  when  by  mail 2 

how  computed i 

of  pleading   22 

to  plead  to  amended  pleading 22 

Trial— notice  of 21 

Verification  of  plea — ^when  necessary 28 

Withdrawal  of  plea — assessment  of  damages 26 

Writs — original,  when  returnable. • 

of  capias,  returnable t 

of  execution,  when  returnable 40 

how  served 40 
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Writs— venire  facias,  how  and  when  issued.  42 

Writing — notices  to  be  in 2 

agreements  to  be  in 8 

Written  instruments— execution  admitted   if    not 

denied  on  oath 28 

affidavit  denying,  when  to 

be  filed 28 
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Abatement — in  case  of,  bill  of  revivor  may  be  filed  56 

Account — decree  for,  what  to  contain. . .   73 

examination  of  party  accounting 79 

Admissions — by  failure  to  deny 38 

Advance  Fees — to  be  paid  to  clerk C  C.  2 

Affldavit— for  writ  of  attachment 5 

to  set  aside  decree  by  default 19 

to  plea  or  demurrer 31 

when  may  be  used  before  Master 80 

Affirmation — verification  of  pleadings  by,  instead 

of  oath 91 

Agent — when  bill  may  he  verified  by C.  C.  21,  05 

Amendment — of  bill,  when  allowed 28^30 

by  order  of  court 89 

when  to  be  deemed  waived 30 

upon  order  sustaining  plea  or  de- 
murrer      35 

after  answer  filed 45 

adding  new  parties & 

of  answer,  when  allowed 60 

upon  exceptions  filed 68 

of  decree 85 

to  rules  of  Circuit  Court 89 

Answer — when  to  be  filed  18 

motion  to  enlarge  time  for 19 

copy  of,  to  be  served  on  plaintiff.  ..CO.  1 

attachment  to  compel 18-64 

pro  confesso  for  want  of 18.  19,  S4 

waiver,  of  sworn C.  C.  14 

rule  that  defendant  shall  answer  fully, 

when  not  to  apply 89 

matters  in  bar  or  on  the  merits  which 
ought  to  be  taken  advantage  of  by  plea, 

defendant  may  answer  to 89 


INDEX   Tt)   EQUITY   RULES.  229 


SULB. 

Answer — ^interrogatories   to  be  answered,  to    be 

noted  in  bill 41 ,  42 

what  interrogatories  defendant  may  de- 
cline to  answer 44 

new  or  supplemental  when 46 

suggestion  of  defect  of  parties  by 52 

effect  of  omission  to  set  down  objection 

for  argument 52 

court  at  liberty  to  dismiss  bill 52 

before  whom  to  be  sworn 59 

amendment  of,  when  allowed 60 

exceptions  to,  and  proceedings  thereon,  61-65 

reference  to  master  for  scandal,  etc 27 

to  be  deemed  sufficient  unless  excepted 

to 61,63,66 

amendment  of,  upon  exceptions  filed. ...  63 

XL^MB  ll\j    vIX  •••••«••       •••••••*       •••••••  V^*    V^«  % 

to  be  divided  into  paragraphs O.  C.  4 

upon  overruling  of  plea  or  demurrer. ...  34 

separate,  costs  thereon C.  C.  5  62 

taxable  costs  for 25 

new  or  supplemental,  after  amended  bill,  46 

remedy  ox  plaintiff  on  default 64 

objection  to  bill  as  defective  for  want  of 

parties 52 

special  replications  to,  not  necessary 45 

to  original  bill  to  be  filed  before  answer 

to  cross  bill 71-72 

Appearance — when  and  how  to  be  entered 17 

memorandum  of   subpoena  for  de- 
fendant to  enter 12 

when  party  need  not  appear 54 

injunction  on  failure  of 55 

Appeal — injunction  may  be  suspended  or  modified.  93 

Argument — on  plea 33 

on  objection  for  want  of  parties 52 

printed,  how  prepared C.  C.  20 

Arrest— of  defendant  on  default 18 

Assistance — writ  of.  to  enforce  decree 7-9 

Attachment — to  enforce  decree 7-8 
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Attadunent— to  compel  answer \8 

to  compel  further  answer 64 

to  collect  master's  fees 83 

Attorney  and  Counsel — su^ature  to  bill 24 

Bill —  court  always  open  for  filing  of I 

must  be  filed  before  subporaia  issues 11 

upon  filing  of,  process  to  issue  as  of  course  .  13 

frameof 8.  C.  90-25;  C.  C.  4 

to  be  diyided  into  paragraphs 4 

when  taken  pro^ocmfesso lb 

decree  on  d^aolt 19 

introductory  part  what  to  state 30 

confederacy   and   jurudietiQn  dauaes  and 

charging  part  may  be  omitted 31 

may  waive  necessity  of  answer  under  oath, 

C.  C.  14 

stating  part,  rule  in  regard  to 21 

prayer,  form  of SI 

injunction  and  ne  exeat  regno  to  be  specially 

prayed  for 31 

as  to  parties  out  of  jurisdiction 2S 

bvt  need  not  be  repeated  in  prayer  for  pro- 
cess    33 

to  have  signature  of  counsel 34 

to  state  reasons  when  necessary  persons  not 

made  parties 33 

prayer  of,  in  last  case 23 

prater  for  process,  what  to  state 38 

verification  of,  wtum  parly  abaeot  from  dis- 

when  the  facts  within  know^- 
ledge  of  agent  or  solicitor, 

C.  C\  31 

wiwn  may  be  verified  by  solicitor  or  agent. .  96 

interrogatories,  how  divided  and  numbered  41 

form  of  last  interrogatory 71 

interrogatories  to  be  aaswered.  to  be  noted.  41,  49 

introduction  to  interrogatory  part  of 4S 

taken  pro  confesso 18,  1#,  M 

exceptions  to 9$,  f7 
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Bill  — refereoce  to  master  upon  exceptions. 26 

amendment  of,  when  allowed 28-^ 

amendments  by  leave  of  court 29 

taken  pro  coufesso  on  demurrer  overruled  84 

after  answer  filed 44 

upon  sustaining  plea  or  demurrer 35 

.  parties  to  (see  parties) 47-58 

trustees,  etc. ,  as  parties 49 

heir,  when  necessary  party 50 

joint  debtors  as  parties 51 

nominal  parties  to 54 

objection  to,  as  defective  for  want  of  parties,  52, 58 

dismissal  of,  as  defective  for  want  of  parties  52 

for  want  of  replication 66 

for  not  replying  to  plea,  etc. . .  38 

of  revivor 56-58 

supplemental 57, 58 

cross 72 

for  foreclosure  of  mortgage 92  ;  C.  C.  5 

creditor's  (see  creditor's  bill), C.  C.  6-8 

copy  of,  to  be  served  on  defendant  appear- 
ing  C.  C.  1 

taxable  costs  for 15 

by  stockholders  in  corporation 94 

what  to  contain 94 

Certificate  of  Counsel— to  bill 24 

to  plea  or  demun*er 31 

Cestuis  que  trust — when  to  be  made  parties 49 

Chambers — powers  of  judges  at 3 

Charing  Part— may  be  omitted  in  bill 21 

Circuit  Court— when  open 1 

may  appoint  standing  masters 82 

compensation  of  master 82 

may  make  rules 89 

Circuit  Judges — may  make  orders  in  vacation 8 

may  abridge  time  for  notices 4 

Citizenship — of  parties  to  be  stated  in  introductory 

part  of  bill 20 

Clerk  —  to  be  in  his  office  on  rule  days,  etc 2 

15 
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Clerk — to  enter  motions,  rules  and  orders 4 

what  motions  and  orders  grantable  by. ...  6 

duty  when  papers  in  foreign  language. ...  11 

to  enter  appearance  of  defendant 17 

when  to  name  commissioners 67 

to  issue  blank  subpoenas  to  master 78 

may  charge  advance  fee CO.  3 

may  take  money  deposit  in  lieu  of  written 

security C.  C.  8 

may  have   judgment  and  execution  for 

costs C.  C.  % 

shall  make  final  record CO.  15 

Clerk's  Office— to  be  open  on  rule  days 3 

authority  of   judge  to  grant  mo- 
tions at 3 

motions  made  at,  to  be  entered  in 

order  book 4 

Commissions— to  take  testimony $7 

who  to  name  commissioners 87 

publications  of  testimony  taken  by,  fH 

to  take  testimony  de  bene  esse 70 

Commissioners— by  whom  appointed 67 

transmission  of  depositions 67 

clerk  to  issue  subpoenas  for 78 

compensation  of  masters 88 

compulsory  process 7 

Confederacy  Clause— may  be  omitted  in  bill 81 

CopicH— of   pleadings   to   be  served  on  opposite 

party C  C.  1 

of  amended  bill  to  be  served  on  deft 88 

Corporation— bill  by  stockholders,  what  to  contain,  94 

Costs — security  for C.  C.  8 

money  deposit  for C.  C  3 

clerk  and  marshal  may  have  execution  for, 

CC  8 

proceeding  on  failure  to  give  security,  C  C.  8 

for  printing 0.  C.  81 

upon  setting  aside  pro  confesso 18 

taxable  for  bill  and  answer 86 

to  nominal  defendant,  compelled  to  answer.  54 
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Costs — to  defendant  upon  sustaining  exceptions  to 

bill    26 

to  plaintiff  upon  overruling  exceptions  to 

bill 26 

to   plaintiff   upon  overruling  plea  or  de- 
murrer    84 

to  defendant  upon  sustaining  plea  or  de- 
murrer    85 

on  amendment  of  bill 45 

when  same  solicitor  appears  for  several  de- 
fendants    62 

upon  overruling  exceptions  to  answers  ....  66 

on  neglect  to  present  reference  to  master. . .  74 
upon  overruling  exceptions  to  master's  re- 

ix)rt 84 

Counsel — bill  to  have  signature  of 24 

certificate  of,  to  plea  or  demurrer 31 

Courts— always  open  for  filing  pleadings,  etc 1 

Creditor's  Bill— what  to  state C.  C.  6,  7 

to  be  verified  by  oath C.  C.  7 

rights  and  duties  of  receiver  on. 

C.  C.  8,  9 

injunction,  effect  of C.C.IO,  11 

Cross  Bill — proceedings  upon 72 

before  plaintiff  to  answer,  defendant  to 

original  bill  to  answer 72 

Death  of  a  party — ^bill  of  revivor  may  be  filed 56 

De  Bene  Esse— taking  of  testimony 70 

Decree — form  of 86 

clerical  mistakes,  how  remedied 85 

for  specific  performance,  what  to  state  ...  8 

how  enforced 8 

for  payment  of  money,  how  enforced 8 

for  delivery  of  possession,  how  enforced.  9 

pro  confesso 18;  C.  C.  16 

when  absolute 19 

motion  to  set  aside  terms  of 19 

not  to  prejudice  persons  not  parties 47, 48 

saving  rights  of  absent  parties 58 
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Decree — for  accounting  to  contain  order  of  refer- 
ence   73 

correction  of  clerical  mistakes 85 

what  not  to  contain 86 

form  of  introductory  part 86 

in  foreclosure  suits 93 

final  record C.  C  15 

enrollment  of C.  C.  15 

Deeds — when  deemed  admitted  by  consent 13 

Default — efifect  of  failure  to  appear  and  answer. .  .  18 

failure  to  reply  to  plea  in  abatement ....  38 

of  failure  to  answer  supplemental  bill. . .  46 

effect  of  on  prayer  for  injunction 55 

Demurrer— time  for  filing 18,  3S 

to  bill,  to  have  certificate  of  counsel, 

and  affidavit  attached 81 

may  be  to  part  or  whole  bill 83 

setting  down  of,  for  argument 83 

•    if  overruled,  plaintiff  to  answer 84 

costs  upon  overruling  of 34 

amendment  of  bill  upon  order  sustain- 
ing   85 

costs  upon  order  sustaining 85 

good  though  not  covering  all  of  bill 

subject  to 

goodthough  answer  covers  same  mat- 
ter   87 

when  truth  of  admitted 38 

interrogatories  subject  to,  need  not  be 

answered 44 

to  supplemental  bill 57 

how  authenticated 67 

Deposition— taking  of  testimony  by 68 

de  bene  esse 70 

what  used  before  master 80 

Dismissal — for  omission  to  reply  to  plea 88 

of  bill  for  want  of  proper  parties 58 

for  want  of  replication. ........  68 

for  want  of  security  for  costs, 

C.  C.  8 


INDEX  TO  EQUITY  R0LES.  285 


RUUB. 

Discovery — cross  bill  for,  need  not  be  answered  be- 
fore defendant  answers  original  bill  73 

Docket — when  cases  to  be  placed  on 18 

Enrollment  of  decrees  and  proceedings CO.  15 

dvidence — deeds,  when  deemed  admitted  by  con 

sent 13 

answer  when  not 41 

testimony,  how  taken 67 

what  admitted  before  master 80 

how  taken 81 

Szamination— of  party  as  to  accounts 79 

of  creditor  or  claimant 81 

Examiners— duties  and  compensation  of CO.  12 

taking  testimony  before 66 

evidence  to  be  taken  before 67 

Exception — ^to  bills  for  scandal,  etc 26,  27 

when  to  be  filed 27 

to  be  In  writing,  and  signed  by  counsel,  27 

when  deemed  sufficient 27 

to  answer  for  insufficiency 61, 66 

when  to  be  filed 61 

to  answer,  court  may  enlarge  time  for,  63 
unless  made,  answer  suffi- 
cient   61 

when  to  be  set  down  for 

hearing 68 

when  to  be  deemed  aban 

doned 63 

if     allowed,      proceedings 

thereon 64 

if    overruled,    proceedings 

thereon 65 

to  master's  report C.  C.83. 84 

Execution— final  process  by 8 

in  foreclosure  suits 92 

Pees — of  masters  and  examiners 82;  C.  O.  12 

clerk  may  charge  advance  fees C.C.  2 

clerk  may  have  execution  for C.C.  2 

marshal  may  have  execution  for C.  C.  2 

Final  record C.C.  16 


286  INDEX  TO  FQUTTY  KUT.F8. 


RTJLC. 

Foreclosure  Suits— decree  in 4)8 

bill  in,  what  to  state C.  C.  5 

Form  of  bill  in  equity Si 

Guardian  ad  litem — appointment  of 87 

Hearing,  notice  of C.  C.  18 

of  cases,  rule  for CO.  30 

Heir — when  to  be  made  party  in  suits  to  execute 

trusts  of  will,  etc 50 

Impertinence— exception  to  bill  for 26, 27 

Infant — prayer  for  process  to  specify  if   defend- 
ant is 23 

appointment  of  guardians  ad  litem 87 

Injunction — to  be  specially  prayed  for SI,  28 

to  stay  proceedings  at  law 55 

special,  grantable  only  on  motion. ...  55 

how  long  to  continue  in  force 55 

pending  appeal  may  be  suspended  or 

modified 98 

upon  creditor's  bill C.  C.  11 

effect  of C.  C.  10 

Interlocutory  Orders — by  judge  at  chambers 8 

Interrogatones — not  necessary  unless  complainant 

seeks  recovery 40 

in  bill,  division  and  numbering  of,  41 

form  of  last 71 

those  to  be  answered,  to  be  noted 

in  bill 41,42 

introduction  to 48 

what  need  not  be  answered 44 

depositions  on  written* 67 

Issue  of  Law — how  may  be  called  up C.  C.  18 

Issue — ^when  suit  to  be  aeemed  at 66 

note  of C.  C.  18 

Judge — powers  of  at  chambers 8 

single 8 

Jurats — how  verified C.  C.  8 

Jurisdiction— clause  of  bill  may  be  omitted 21 

prayer  when  parties  out  of 22 

Law— injunction  to  stay  proceedings  at 56 

Mail— service  of  paper  by C.  C.  18 
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BULK. 

Marshal— process  to  be  served  by 16 

may  have  execution  for  fees C.  C.        2 

Masters  in  Chancery — appointment  and  compensa- 
tion  82:  C.  C.      12 

reference  to,  upon  excep 

tions  for  scandal,  etc  . .  .20,  27 
to   ascertain    necessity   of 

separate  answers 62 

for  accounting  of  estates. .      78 
when  reference  to  be  laid 

before 74 

duty  of  on  order  of  refer- 
ence       75 

proceedings   before,  upon 

reference 73,  77 

report  of 76 

how  witnesses  compelled  to 

attend  before 78 

accountants,  how  examined      79 
answers  may  be  sworn  to 

before 69 

evidence  used  in  court  may 

be  used  before 80 

evidence  before  to  be  taken 

down 81 

appointment    of    standing 

masters 82 

exceptions  to  report  of 88 

costs  on  exceptions   over- 
ruled        84 

Memorandum— at  foot  of  subpoena 12 

Mesne  Process,  see  Process. 

Minors — prayer  for  process  to  state  if  defendants 

are 28 

guardians  ad  litem  for 87 

Mistakes — clerical  in  decrees  corrected 85 

Mortgage— bill  for  foreclosure  of C.  (^.        5 

decree  in  suits  for  foreclosure  of 92 

Motion  Book,  See  Order  Book. 

Motions 1-4 
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Motions — before  judge  at  cliambers,  notice  of S 

to  be  entered  in  order  book 4, 6 

what,  ffrantable  of  course 5 

proceedings  when  not  grantable  of  course .  6 

to  be  heard  ex  parte  when  no  appearance. .  6 

for  further  time  to  answer 19 

for  leave  to  amend  bill 29 

answer 60 

for  injunction 65 

notice  of,  in  vacation C.  C.  8 

Ne  Exeat  Regno— to  be  specially  prayed  for 21, 93 

Nominal  Parties — to  bill 54 

Non-Residents-— solicitors,  how  served C.  C.  18 

to  give  security  for  costs  . .  .C.  C.  2 
clerk  or  notary  must  affix  official 

Note — in  bill  specifying  interrogatories  to  be  an- 
swered    41 

to  be  considered  part  of  bill 42 

Notices — of  motions C.  C.  17 

in  vacation 8 

of  hearing C.  C.  18 

to  solicitors,  when  to  be  deemed  notice 

to  parties 4 

of  motions  before  judge  at  chambers. ...  8 

when  entry  in  order  b^k  sufficient 4 

when  time  may  be  abridged 4 

of  motion  to  amend  bill 29 

amend  answer 60 

of  application  for  injunction 65 

of  taking  testimony  before  examiners. . .  67 

to  file  cross  interrogatories 67 

of  taking  testimony  before  commission- 
ers      68 

of  publication  of  testimony 60 

of  taking  testimony  de  bene  esse 70 

of  proceedings  before  master 76 

Oath — who  may  adminster C.  C.  3 

to  answers,  who  may  take 69 
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Oath — waiver  of  answer  under C.  C.  14 

affirmation  equivalent  to 91 

Objection— to  bill  as  defective  for  want  of  parties,  53, 8 

setting  down  of,  for  argument. ......  53 

Order  Book — motions,  etc  ,  to  be  entered  in 4 

to  be  kept  open  for  inspection 4 

entry  in,  when  notice 4 

appearance  to  be  entered  in 17 

order  pro  confesso  to  be  entered  in  . .  18 

Orders — interlocutory,  by  judge  at  chambers 8 

circuit  court  always  open  for 1 

office  of  clerk  always  open  for 2 

entry  and  notice  of 4 

of  course  on  default 18 

for  amendment  abandoned 80 

to  take  testimony  in  vacation 67 

Paragraphs — bill  and  answer  to  be  divided  into, 

C.  C.  4 

Parties 47,  58 

how  affected  by  process 10 

to  be  stated  in  introductory  part  of  bill, 

state  reasons 20 

form  of  prayer  when  out  of  jurisdiction. .  22 
defendants  to  be  named  in  prayer  for  pro- 
cess    28 

proper  persons  not  made,  when  case  to 

proceed  without 47 

decree  in  above  case  . , 47 

when  very  numerous,  proceedings 48 

cestuis  que  trust,  when  to  be  mme 49 

when  heir  to  be,  in  suit  to  execute  trusts 

of  a  will 50 

defendant,    upon  joint   and  several  de- 
mand   51 

objection  to  bill  as  defective  for  want  of.  .52, 58 

nominal 54 

bill  of  revivor  on  death  of 56 

change  of  interest  of 57 

examination  before  master  as  to  account,  79 

Petition— for  rehearing 88 
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Plea— time  for  filing 18, 32 

to  have  certiocate  of  counsel  and  affidavit  . .  31 

may  be  to  part  or  whole  bill 38 

to  fact  alleging  fraud,  to  be  accompanied  by 

answer  denying  fraud 32 

plaintiff  may  set  down  for  argument  or  take 

issue 33 

if  overruled,  defendant  to  answer  bill 84 

costs  on  overruling  of 34 

amendment  of  bill  on  order  sustaining  ....  85 

costs  on  order  sustaining 85 

good,  though  not  covenng  all  of  bill  subject 

to 30 

good,  though  answer  covers  same  ground  . .  37 

when  truth  c^f ,  deemed  admitted 38 

when  defendant  may  protect  himself  by 39 

to  supplemental  bill 57 

Pleadings — court  always  open  for  filing  of 1,  5 

copies  to  be  served  on  opposite  parties, 

C.  C.  1 

Practice — when  Engl-sh  chancery  rules  to  govern,  90 

regulation  of , 89 

Prayer  in  bill 21 

for  process 28 

Proceedings — regulation  of,  by  circuit  court 89 

Printing— what  for  hearing  and  argument. .  .C.  C.  20 

what  for  recoixi C.  C.  19 

copies  to  be  furnished C.  C.  19 

costs  for C.  C,  19 

order  for C.  C.  19 

Process — mesne,  grant  able  of  course 5 

what  constitutes 7 

final  what 8 

writ  of  assistance  when 9 

parties  how  affected  by 10 

not  to  issue  before  bill  filed 11 

when  returnable 12 

separate  writa,  when 12 

service,  how  made 18 

alias  subpoena,  when    14 
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Process — mesne,  by  whom  to  be  served 15 

to  make  parties  to  bill 23 

prayer  for,  wliat  to  state 28 

final,  forms  of 78 

courts  always  open  for  issuing  of 1 

in  favor  of  or  against  third  persons 10 

rules  and  regulations  for 89 

Prochein  Amis — suits  by 87 

pro  Confess© — and  proceedings  thereon 18, 19 

C.  C.  16 
on  failure    to    put   in    anwser   to 

amended  bill 46 

Publication — of  testimony,  when  and  how  made. .  69 
Receivers — on  creditor's  bills,  rights  and  duties  of, 

C.  C.  8,  9 
may  be  appointed  at  any  stage  of  suit, 

C.  C.  11 

Record — ^final C.  C.  15 

Reference  to  Master — upon  exceptions  for  scandal, 

etc 26,27 

to  ascertain  if  separate  an- 
swers necessary 62 

of  account  of  personal  estate 73 

when  to  be  laid  before  Master 74 

duty  of  Master  as  to 75 

report,  what  it  need  not  contain 76 

proceedings  before  Master 77 

witnesses,  how  summoned 78 

account,  production  of 79 

examination  of  party 79 

affidavits,  etc.,  what  used v . . .  80 

examination  of  creditor  and  claimant. .  81 
appointment  and  compensation  of  Mas- 
ter   82 

exceptions  to  report  of  Master 88 

costs  on  exceptions  overruled 84 

Rehearing — petition  for,  form  of 88 

when  will  be  granted 88 

Replication — special  not  necessary 45 

amendment  of  answer  before  and  after  60 
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Replication — when  to  be  filed 

proceedings  on  failure  of 

Report — of  master 78 

exceptions  to 88, 84 

not  to  be  recited  in  decree 86 

master  may  not  retain  for  his  fees 88 

Return  Daj^— of  subpoena ]8 

Revivor—bill  of 66, 68 

Rule  Days — what  to  be 3 

powers  of  judges  on 3 

Rules — power  of  Circuit  Courts  to  make  further. .  89 
when  not    applicable,    English  Chancery 

Rules  to  govern 90 

when  to  take  effect 92 

Scandal — exceptions  to  bill  for 26, 27 

Seal — non-resident  clerk  or  notary  must  affix,  C.  C.  8 

Security  for  Costs — when  required C.  C.  2 

form  of C.  C.  2 

Sequestration— writ  to  enforce  decree 7, 8 

Service— of  subpcena,  how  made 13 

of  copies  of  pleadings  required C.  C.  1 

of  papers  by  mail C.  C  18 

of  procc-s.  by  whom  to  be  made 16 

to  be  docketed  when  made 16 

Signature  of  Counsel— to  bill 24 

Solicitor — when  bill  may  be  verified  by C.  C.  21, 96 

notice  to,  notice  to  parties 4 

Specific  Performance — decree  for,  what  to  state. . .  8 

how  executed 8 

Subpoena — to  be  mesne  process  in  all  suits 7 

issuable  as  of  course  upon  bill  filed. . .  12 

not  to  issue  until  bill  filed 11 

return  day  of 12 

memorandum  on 12 

when  more  than  one  defendant 12 

how  served 18 

alias  served 14 

who  may  serve 15 

upon  bill  of  revivor 66 
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SubpcBna— ad.  tea.  before  master,  commissioner  or 

examiner , . . . .  78 

Supplemental  Bill — when  proper 57 

what  not  necessary  in 68 

Stockholders  in  Corporation— bill,  what  to  contain  ©4 

Testimony — commission  to  take 67 

taking  of,  by  oral  interrogatories,  be- 
fore examiner 67 

taking  of  by  deposition 68 

time  allowea  for  taking 67-69 

publication  of 69 

de  bene  esse,  taking  of 70 

form  of  last  interrogatory 71 

Third  Persons— process  for  or  against 10 

not  paities,  decree  not  prejudice.  .47-48 

Trusts — of  will,  suit  to  execute 60 

Trustees — when  to  sue  alone,  and  when  cestuis  que 

use  to  be  joined 49 

Vacation— powers  of  judges  in 8 

Verification — of  answers,  before  whom  to  be  made  69 

of  bills,  by  agent  or  solicitor. .  .C.  C.  21 

"Will — suit  to  execute  trusts  of 60 

Witnesses — how  attendance  compelled  before  ex- 
aminers   67 

before  masters,  commissioners  or  ex- 
aminers    78 

"Writ— of  assistance 9 

of  sequestraiion. . . . , 8 


INDEX  TO  ADMIRALTY  AND  CRIMINAL 
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Actions — in  personam,  form  of  mesne  process,  in,  2 

bail  on  arrest  in 3 

attachment  in 4;  D.  C.  2 

reduction  of  bail  in 6 

bond  for  costs  in 25 

in  rem,  monition  tu  third  person  in 8 

process  in 9;  D.  C.  4 

claims  in,  to  be  verified 26 

general  issue  in D.  C.  90 

by  material  men 12 

by  mariners  for  wages IS 

security  for  costs  need  not  be  given  D.  C.  9 

for  pilotage 14 

for  damage  by  collisions 15-^59 

for  personal  torts  upon  high  seas 16 

upon  maritime  hypothecations 17 

upon  bottomry  bonds 18 

for  salvage 19;  D.  C.  9 

petitory  and  possessory,  process  in 20 

Affidavit — for  order  of  arrest 7 

for  continuance D.  C.  39 

by  poor  defendant  for  witnesses.  .D.  C.  40 

of  publication D.  C.  21 

Agent — putting  in  claim  to  prove  his  authority  ...  26 

Amendment — of  libels  and  information.  .24;  D.  C.  SO 

of  libel  on  new  facts  in  answer 51 

Answers — to  be  on  oath 27, 49 

to  be  full  and  explicit 27 

exceptions  to,  and  proceedings  thereon, 

26,  28,  80;  D.  C.  16,  18 
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Answers — exception  to,  for  surplusage,   etc.,   86; 

D.  C.  16 

order  for  further 28 

attachment  to  compel  further 30 

pro  confesso  for  want  of 29,  80 

party  need  not  criminate  himself  by 31, 82 

of    libelant  to  defendant's  interrogato- 
ries  32;  D.  C.  18 

when  may  be  dispensed  with 83 

to  interrogatories  to  be  verified 33 

commission  to  take 33 

to  intervening  libels 34 

of  garnishees,  and  how  compelled,  37 ; 

D.  C.  14, 15 

sufficiency  of 48 

to  amended  libel 51 

new  facts,  how  met 51 

to  be  legible  and  without  interlineation, 

D.  C.  7 

copy  of,  to  be  served  on  libelant,  D.  C.  18 
Appeals — to  Circuit  Court,  when  and  how  made, 

45  ;  D.  C.  29 

further  proof,  how  taken 49 

testimony,  how  taken 50 

transcript  on,  what  to  contain 52 

clerk  to  certify  record 52 

Appearance  of  respondent D.  C.  17 

Appraisement— of  properly  delivered  to  plaintiff..  10 
Arrest — mesne  process  by  warrant  of,  in  suits  in 

personam 2 

when  special  order  for  necessary 7 

bail  on 3, 48 

process  by  warrant  of,  in  suits  in  rem. ...  9 

of  ship,  and  proceedings  thereon 9 

process  by  petitory  and  possessory  actions  20 

bail,  when  taken 47 

imprisonment  for  debt,  where  abolished . .  47 

Assault— on  high  seas,  suits  for !('» 

Attachment — in  suits  in  personam 2;D.C.  2 

notice  of D.  C.  5,  6 
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Attaclunent — dissolution  of,  on  giving  bond 4 

in  suits  in  rem  against  ships,  tackle, 

etc w . . . .  8 

disposal  of  perishable  property  under  10 

delivery  of  ship  to  claimant 11 

to  compel  further  answer 30 

to  compel  answer  by  libelant  to  inter- 
rogatories   32 

answer  of  garnishee  in  foreign,  37  ; 

Ih  C.  14, 15 

property,  how  brought  into  court. . .  38 

m  cases  of  mariners^ 'wages 88 

against  garnishees  to  compel  answer, 

D.  C.  14 
against  commissioner  for  failure  to 

make  returns D.  C.  33 

Attorneys — prohibited  from  becoming  bail  in  crimi- 
nal cases D.  C.  38 

Bail — on  arrest  in  suits  in  personam 3,  47 

reduction  of 6 

State    law    as   to    offenses    admitting    of, 

adopted 47 

officers  of  court,  may  not  be.   in  criminal 

cases r D.  C.  38 

Banks — money  paid  into  court  to  be  deposited  in. .  42 

Bonds—form  of  .. . D.  C.  12 

before  whom  to  be  taken 5,  86 

bail,  on  arrest  in  suits  in  personam  3 

execution  upon 3 

on  dissolution  of  attachment 4 

execution  on 4 

motion  for  new  sureties  on 6 

motion  for  reduction  of 6 

by  plaintiff  upon  delivery  to  him  of  perish- 
able property 10 

on  bonding  vessels 11 

bottomry,  suits  on 18 

on  arrest  of  ship  in  petitory  and  posses- 
sory actions 90 

for  costs  in  libels  in  personam  . .  25;  D.  C.  0-10 


INDEX  TO  ADMIRALTY    KULEB.  247 


BULK. 

Bonds— for  costs  in  sails  in  I'em 26;  D.  C.  9-10 

for  costs,  by  interveners 34 

for  cross  libellant  for  costs 54 

by  gamisbee D.  C.  14 

for  costs  on  appeal D.  C.  29 

Bonding — and  sale  of  vessel 11 

Book  of  Fines— clerk  to  keep D.  C.  41 

Bottomry  Bonds— suits  on 18 

Certificate  of  clerk  to  record  on  appeal 46 

Circuit  Court — appeals  to,  when  and  bow  taken, 

45;  D,  C.  29 

power  of,  to  prescribe  rules 46 

rules  of,  when  to  govern D,  C.  43 

Citation — with  attachment  clause  in  suits  in  per- 
sonam  D.  C.  2 

Claimant — security  of  costs  by 26 

delivery  of  perishable  property  to 10 

Claims — in  suits  in  rem  to  be  verified  by  oath 26 

Clerk — to  keep  book  and  record  of  fines D.  C.  41 

not  to  be  bail  in  criminal  cases D.  C.  38 

to  keep  record  of  commissioner's  returns, 

D.  C.  3 
to  keep  account  of  moneys  drawn  out  of 

court 42 

taking  testimony  before 50, 61 

to  reject  all  papers  not  legible D.  C.  7 

fees  of,  on  petition  or  remission  of  fine, 

D.  C.  5 

to  procure  affidavits  of  publication 2 

how  to  make  transcripts  on  appeal 82 

CoUision^suits  for  damages  by 15, 59 

Commission — to  take  answer  of  defendant 33 

Commissioners — reference  to  upon  exceptions  for 

scandal,  etc 36;  D.  C.  16 

references  to,  and  power  of 44 

proceedings  before,  to  be  returned 

'                             to  cierK  .•.••••..«.•••...  xj.  \j,  o3 

attachment  against,  for  failure  to 

make  return D.. C.  33 
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Commissioners— clerk  to  keep  record  of  returns  of, 

D.  C.  95 

reports  by D.  C.  19 

clerk  to  send  notice  of  filing,  D.  O.  19 
proceedings   before,    in   Internal 

Revenue  cases 34 

must  keep  a  docket 34 

must  make  monthly  reports 34 

Consignee — to  prove  his  authority  to  prove  claim . .  26 

Copy—of  libel  to  be  served  on  opposite  party,  D.  C.  17 
of  ansvjrer  or  exceptions  to  be  served  on 

libellant D.  C.  18 

of  papers  to  be  furnished  by  clerk,  D.  C.  42 

Costs— security  for,  when  required D.  C.  9,  10 

formof D.  C.  12 

in  libels  in  personam 25 

by  claimant  in  suits  in  rem 26 

upon  order  sustaining  exceptions  to  answer  28 
upon  setting  aside  default  and  allowing  an- 
swer   29 

security  for,  by  intervenors 34 

upon  sustaining  exceptions  for  surplusage,  86 
upon  dismissal  of  libel  for  want  of  prose- 
cution   89 

upon   setting  aside  decree,   and  granting 

rehearing 40 

upon  denying  of  petition  for  balance  in 

court 48 

proctor,  when  liable  for D.  C.  11 

security  for,  by  cross  libellant 68 

on  appeal  ••••..••••   ••■••••••»•■•*  u»  \^»  sup 

for  copies  of  papers  furnished  by  clerk, 

D.  C.  42 

by  third  parties  on  collision 59 

Continuance — affidavit  for D.  C.  88 

Counts — new,  when  n»ay  be  added  to  libel,  etc.. . .  21 

Court — freight,  when  will  be  ordered  paid  into  ...  88 

proceeds  of  sales  to  be  paid  into 10, 41 

moneys   paid    into,    how   deposited    and 

drawn  out 42 
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Court — ^petition  for  balance  of  money  in 43 

Crime — party  need  not  criminate  himself 81, 32 

Criminal  Procedmre — Distiict  Court  rules,  88  to  41. 

Cross  Libel — proceeding  on 53 

Custodian — of  ship,  fees  of D.  C.  26 

I>amages  by  Collision — process  in  suits  for 15 

Debt— imprisonment  for,  when  allowed 48 

Decree — of  possession  as  to  ship's  tackle 8 

for  payment  of  money ,  execution  on 21 

pro  confesso  for  want  of  answer 29 

court  may  set  aside  and  grant  rehearing . .  40 

sales  under  by  whom  mme   41 

Default — for  want  of  answer 29 

when  will  be  set  aside 29, 40 

for  want  of  prosecution 39;  D.  C.  25 

for  want  of  answer  by  libellant  to  inter- 
rogatories    32 

for  want  of  appearance  not  enterable  till 

due  proof  of  publication D.  C.  21 

effect  of  failure  of  both  to  appear  for 

trial D.  C.  25 

Defendant — poor,  affidavit  of,  for  witnesses,  D.  C.  40 
Deposit  in  court — proceeds  of   sale  of  perishable 

property 10 

proceeds  sale  of  ship,  etc 11 

proceeds  of  sale  under  decree. . .  41 

moneys  to  be  deposited  in  bank.  42 

Deposition — testimony  taken  by 49,  50,  51 

Disinterested  Person — when  process  to  be  served 

by 1 

Dismissal — of  libel  for  want  of  prosecution. . 89 

for  want  of  answer  to  defend- 
ant's interrogatories 82 

of  claim  of  intervenor  for  proceeds  . .  48 
when  neither  party  appears  for  trial, 

D.  C.  25 

Dissolution — attachment  on  giving  bond 4 

Distribution  of  proceeds D.  C.  20 

District  Court — power  of,  to  make  rules 46 

special  sessions  of .D.  C.  1 
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Embezzlement~by  master,  proceedings  in  snits  for  54 

proof  of  claims,  before  whom 55 

who  may  defend 55 

when  jurisdiction  attaches 57 

Evidence — proof  of  claims  in  suits  for  embezzle- 
ment    55 

Exceptions — to  answer  and  proceedings  thereon. 

28,  30  ;  D.  C.  16, 18 

effect  of  allowance 24, 36 

to  pleadings  for  surplusage,  etc.,  36  ; 

D.  C.  16 

copy  of,  to  be  served  on  libelant  D.  C.  18 

notice  of  hearing  of D   C.  18 

Execution — upon  bail  bond 8 

upon  attachment  bond 4 

upon  decree  for  payment  of  money  . .  21 

Expense  of  Tug— when  taxed D.  C.  27 

Fees — of  custodian  of  vessel. D.  C.  26 

of  clerk  on  petition  for  remission  of  fine, 

D.  C.  32 

Fieri  Facias — to  enforce  decrees 21 

Files — to  be  open  for  public  inspection. .....  D.  C.  86 

not  to  be  taken  without  order  of  court, D.  C.  43 

Fines — petition  for  remission  of D.  C.  82 

clerk  to  keep  book  and  record  of. . .  .D.  C.  41 

Forfeitures — petition  for  remission  of D.  C.  82 

Freight — when  will  be  ordered  to  be  paid  into 

court 38 

Garnishees — attachment  of  property  in  hands  of . .  2 
answer  of,  how  compelled.  .37 ;  D.  C.  14, 15 
to  pay  money  into  court  or  give  bond, 

D.  C.  14 
attachment  against  for  failure  to  an- 

General  Issue — in  seizure  cases D.  C.  80 

High  Seas— suits  for  assault  on 16 

Hypothecation — suits  upon  maritime 17 

Impertinence — exception  to  pleadings  for,  and  pro- 
ceedings thereon 86  ;  D.  C.  16 

Imprisonment— for  debt.  State  law  to  govern 47 
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Index— to  transcript  on  appeal 58 

Informations — to  be  filed  before  process  issues. ...  1 

what  to  state 22 

amendment  of 24  ;  D.  C.  80 

when  to  be  filed D.  C.  86 

iDterlineation— pleadings  to  be  free  from D.  C.  7 

Interlocutory  Sales 10 

Internal  Revenue  Cases— complaints,  how  made, 

D.  C.  84 
proceedings  before  Commission- 
ers in 84 

Interrogatories— of  bill,  to  be  amended  fully 27 

defendant   may   be   required    to 

alio  *v  cr  ...•...•...••......•••  ioo 

tending  to  criminate,  need  not  be 

answered 31, 82 

answer  to 82;  D.  C.  18 

answer,  when  dispensed  with. ...  88 

answer  by  garnishee  to,  87;  D.  C.  15 

Intervening  Libels — and  proceedings  thereon 84 

security  for  costs  on 84 

Intervenor— for  balance  of  money  in  court 43 

Irrelevancy — exception  to  pleading  for. .  .36;  D.  C.  16 

Issue — general,  in  seizure  cases D.  C.  80 

Juiy  Trials— when  ordered D.  C.  22 

Liiability  of  Owner — limitation  of,  how  enforced . .  64 

.  libels — to  be  filed  before  process  issues 1 

of  information,  what  to  state 22 

form  of,  in  instance  cases 28 

when  to  be  verified  by  oath D.  C.  8 

amendments  to 24,  51 

in  personam,  bond  for  costs  in 25 

answer  to,  to  be  on  oath 25 

dismissal  of,  for  want  of  prosecution 89 

dismissal  of,  for  want  of  answer  to  defend- 
ant's interrogatories 82 

intervening,  and  proceedings  thereon 84 

exceptions  to,  for  surplusage,  etc. ,  36;  D.  C.  16 

proceedings  on  cross 54 
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Libels — to  be  legible,  and  without  interlineations, 

D.  C.  7 
copy  of,  to  be  served  on  opposite  party, 

D.  C.  17 

Limitation — of  owner's  liability 54,  56,  58 

Mariners — suits  by,  for  wages 18 

Marshal — to  serve  process,  uiUess  interested 1 

bail  to  be  taken  by,  on  arrest S 

arrest  of  ship  by,  and  proceedings  thereon  8 

to  serve  warrant  of  arrest 9 

execution  to  issue  to 81 

sales  of  property  to  be  made  by 41 

in  what  cases  to  take  bail 47 

fees  of,  as  custodian  of  vessel D.  C.  26 

not  to  release  vessel  without  writ  of  res- 
titution   D.  C.  28 

not  to  be  bail  in  criminal  cases. . .  .D.  C.  38 
Master,  see  Commissioner. 

Material  Men— suits  by 12 

Mesne  Process,  see  Process. 

Moneys — proceeds  of  perishable  goods  to  be  paid 

into  court 10 

paid  for  release  of  vessel  from  arrest. ...  11 

attached  to  be  brought  into  court 88 

arising  from  sales  to  be  paid  into  court. .  41 

paid  into  court,  where  deposited,  etc 42 

how  drawn  out 41 

in  court,  petition  for  balance  of    48 

distribution  of D.  C  20 

Monition— mesne  process  by,  in  suits  in  personam  2 

to  third  persons  in  suits  in  rem 8 

in  petitory  and  x)ossessory  actions 20 

in  limitation  of  owner's  liability,  suits. .  54 

Motion — for  reduction  of  bail 6 

for  new  sureties  on  bond 6 

to  amend,  when  necessary 24 

Newspapers — official,  designated  by  the  court. . . . 

D.  C.  24 

Nolo  contendere,  plea  of 36 
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Notices — by  marshal,  of  arrest  of  ship  . .  .9 ;  D.  C.  4 

publication  of 9 

of  petition  for  balance  of  money  in  court  43> 

of  taking  depositions 49 

of  attachment  in  suits  in  personam,  D.  C.  5^ 

xoriu  ox  ••••■•••■■••••■((■■•■••••i'«  vy*  o* 

of  sales  of  property D.  O.  28 

papers  designated  in  which  to  be  pub- 

of  petition  for  remission  of  fine D.  C.  32 

of  submission  to  exceptions D.  C.  IS 

of  hearing  exceptions D.  C.  18 

Oath — of  claimant  of  property  in  proceedings  in 

rem 26 

Oral  Evidence — when  admissible  on  appeal 50 

Officers — of  court,  not  to  be  bail  in  criminal  cases, 

D.  C.  38 

Official  newspapers D.  C.  24 

Order — for  arrest,  when  special  necessary    7 

Owner's  Liability — advantage  of   limitations  of, 

how  taken 54-58- 

Papers — to  be  legible,  and  without  interlineation, 

D.  C.  T 

Papers — official,  designated  by  court D.C.  24 

not  to  be  taken  from  clerk's  office  without 

order  from  court D.  C.  42 

copies  of  to  be  furnished  by  clerk . . .  D.  C.  42 

Parties — who  may  defend  in  suits  for  embezzlement  56 

Part  Owners — Process  in  suits  between 20 

Penalties— petition  for  remission  of D.  C.  32 

Perishable  Property— sale  of 10 

delivery  of,  to  claimant 10 

Petitions — for  balance  of  money  in  court 43 

for  damages  by  collision 59 

for  remission  of  tines,  etc D.  C.  32 

Petitory  Suits — process  and  proceedings  in  20 

Pilotage — suits  for 14 

Plea— of  general  issue  in  seizure  cases I).  C.  30 

lo  amended  information D.C.  30 

of  nolo  contendere D.  C.  36 


S64  INDBX  TO  ADMIRALTY  RUIiBS. 


RULE. 

Pleadings — exceptions  to,  for  surplusage,  etc.,  86; 

D.  C.  16 
to  be  legible  and  free  from  interliDea- 

tions D.  C.  7 

copies  of,  to  be  furnished  by  clerk,D.  C.  42 

Possessory  Suits— process  and  proceedings  in 30 

Practice— when  regulated  by  Circuit  Court 46 

Proctor— when  liable  for  costs D.  C.  11 

Process — return  day  of D.  G.  1,  3 

by  whom  to  be  served 1 

final,  in  case  of  decree  for  pa3rment  of 

money 31 

mesne,  not  to  issue  until  libel  filed 1 

by  whom  and  when  to  be  served, 

1;  D.  C.  4 

in  suits  in  personam 2 

in  suits  in  rem 9 

in  suits  by  material  men 12 

in  suits  for  mariners'  wages 18 

in  suits  for  pilotage. 14 

in  suits  for  damages  by  collision..  15, 59 

in  suits  for  assault 16 

in  suits  upon  maritime  hypotlie- 

cation 17 

in  suits  on  bottomry  bonds  . . 18 

in  suits  for  salvage 19 

in  petitory  and  x)ossessory  suits  . .  30 

against  garnishee 37 

against  third  party  in  suits  in  rem,  38 
in  suits  in  rem,  when  to  be  served, 

D.  C.  4 

Proceeds  of  Sales — to  be  deposited  in  registry 41 

how  kept 42 

petition  for  distribution 48 

costs  on  dismissal 43 

Proofs— further  in  Circuit  Court,  how  taken 49 

how  made  in  limited  liability  suits 55 

Prosecution— dismissal  of  libel  for  want  of 89 

Pro  Confess© — for  want  of  answer 39 

when  court  will  set  aside  and  allow 
answer 39^  40 
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...D.  0.  4 

•  •  •  IJ.   \j.  9 

.  ..D.  C.  6 

...D.  C.  21 

...DC.  28 

...D.  C.  24 


SUUB. 

Pro  Confesso — court  may  direct,  when  answer  in- 
sufficient        80 

for  want  of  answer  to  defendant's 

interrogatories 

Publication — in  suits  in  rem 

in  personam 

form  for 

proof  of 

notice  and  place  of  sale 

official  newspapers 

Hecords — of  commissioner's  returns,  clerk  to  keep, 

D.  C.      36 

open  for  public  inspection D.  C.      85 

of  fines,  to  be  kept  by  clerk D.  C.      41 

on  appeal,  what  to  contain  62 

what  to  be  omitted 52 

to  be  certified  by  clerk 52 

Recognizance — scire  facias  on D.  C.      87 

Reduction— of  bail 6 

Reference — to  commissioner  upon  exceptions  for 

scandal,  etc 86;  D.  C.      16 

to     commissioner,     and    proceedings 

thereon 44 

Registry  of  Court— proceeds  of  sales  to  be  depos- 
ited in 41 

how  moneys  kept 42 

petition  for  distribution 43 

Rehearing — court  may  set  aside  default  and  grant,      40 

Remissions — of  fines,  petition  for D.  C.      82 

Repairs — suits  by  material  men 12, 17 

Replications — disallowed 51;  D.  C.      31 

Restitution— writs  of D.  C.      28 

Returns — of  commissioners,  clerk  to  keep  record 

Return  day— of  process D.  C.    1,8 

Revenue  Cases— complaints  in,  how  made  . .  D.  C.22, 84 
Rules — ^prescribed   by    Supreme  Court,   when  to 

take  effect 47 

power  of  District  and  Circuit  Courts  to 

make 4^ 
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Rules— of  Circuit  Court,  when  to  govern D.  C.      48 

of  criminal  procedure D.  C.  88-41 

Sales— of  perishable  properly 10 

and  bonding  of  vessels 11 

of  property,  by  whom  and  how  made 41 

proceeds  of,  to  be  paid  into  court 10, 41 

notice  and  place  of. D.  C.      28 

not  confirmed  till  proof  of  publication  of 

notice  filed JB'C^  21 

Salvage — suits  for r^  19 

Scandal — exceptions  to  pleadings  for. . .  .86;  D.  G.       16 

^ire  Facias— on  recognizances D.  C.       87 

Security  for  costs D.  C,  8, 10 

form  of D.  C       12 

in  collision  cases 50 

(see  costs.) 

Seizure  Cases — process  in 9;  D.  C.      6 

information  in,  what  to  state 29 

80 
80 
1 
4 
1 
1 


general  issue  in D.  O 

replications  in,  disallowed D.  C 

Service — of  process,  by  whom  to  be  made 

when  to  be  made  in  suits  in  rem  .   .  D.  C 
Sessions — special  on  first  Tuesday  of  month. .  D.  C 

all  process  returnable  at ...  D.  C 

Ships — arrest  of  in  suits  in  rem 9 

in  petitory  and  possessory  actions      20 

bonding  and  sale  of 11 

proceedings  against,  in  hands  of  third  per- 
son          18 

fees  of  custodian  of D.  O.      26 

not  to  be  released  from  custody  without 

writ  of  restitution D.  C.      28 

Ship-keeper — fees  of D.  C.       26 

Stipulations — before  whom  may  be  taken 5,  85 

form  of D.  O.      12 

(see  bond ) 

for  appearance  on  release  from  arrest        8 

for  dissolution  of  attachment 4 

new  sureties,  when  required 6 
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Stipulations—by  claimant  for  deliveiy  of  perishable 

goods 10 

by  claimant  for  delivery  of  ship  ....  11 

for  costs,  when  required .  of  defendant  35 

for  costs  by  claimant  of  property  ...  26 

by  intervenor  in  suits  in  rem 34 

in  collision  suits 59- 

Suit — See  Action. 

Summons — mesne  process,  by ^ 

(see  monition.) 

Supplies — suits  by  material  men  for 12, 17 

Sureties-motion  for  new,  on  bail  or  attachment  bond  ft 

Surplusage — exceptions  to  pleadings  for,  36;  D.  C.  16 

Testimony — on  appeal,  how  taken 50,  51;  D.  C.  29 

Third  Persons — monitions  to,  in  suits  in  rem 8 

proceedings  when  property  in  pos- 
session of 8 

in  collision  suits 50^ 

Transcripts^on  appeal,  what  to  contain 52 

Tug— expense  of,  when  taxed D.  C.  27 

Verification — of  claims  in  suits  in  rem, ^ 

of  answers 27, 48 

of  answers  to  interrogatories  in  answer  32 
of  answer  to  interrogatories  when  dis- 
pensed with 33 

of  answer  of  garnishee  requisite 37 

oflibels D.  C.  8 

Vessels — see  Ships. 

Wages — suits  by  mariners  for 13" 

Warrant  of  Arrest — ^by  whom  served 1 

process  by,  in  suits  in  personam  2 

bail  to  be  taken  by  marshal ...  3 

when  special  order  for  necessary  7 

process  by,  in  suits  in  rem 9- 

in  what  cases  bail  taken  in  per- 
sonam    4T 

issued  by  commissioner,  to  be 

returned  to  clerk D.  C.  33 

Witnesses — affidavit  of  poor  defendant  for. .  .D.  C.  40 

Writs— of  restitution D.  C.  28: 
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RULE. 

Abatement — of  action 15 

on  death  of  party 15 

Adjournment — when  announced  in  advance 27 

Admiralty — record  on  appeal 8 

further  proofs,  how  taken 18 

objections  to  documentary  evidence, 

where  taken 18 

interest  not  usually  allowed 23 

Affidavit — to  accompany  motions  for  certiorari 14 

to  accompany  suggestion  of  death 15 

Affirmance — costs  on 10, 24 

Appeal — interest  and  damages  allowed 28 

supersedeas,  bonds  on. 29 

under  sec.  5,  act  of  March  3,  1875 32 

Appearance — of  defendant 5 

of  counsel 9 

of  representative  on  death  of  party. .  15 

default  of  plaintiff « .  It 

default  of  defendant 17 

default  of  both  parties 18 

Appellant — to  docket  case 9 

brief  of 21 

to  open  and  close  argument 23 

Argument — when  case  stands  for 9 

when  neither  party  prepared 19 

printed 20 

oral,  when  presented 20 

effect  of  failure  to  file  brief 21 

restricted   to   two   counsel  for  each 

party 28 

two  hours  for 23 

oral,    plaintiff   entitled  to  open  and 

close 88 

separate    causes,    when    argued    to* 

gether , 86 
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RULB. 

Argument — when  court  will  not  take  up 27 

printed,  distribution  of 20 

effect  of  filing 20 

how  affected  by  oral  argu- 
ments    20 

brief  not  received  after  argu- 
ment   20 

counsel  to  sign 20 

form  of 81 

Assignments  of  Error — when  must  be  filed 10-21 

Attachment — for  costs  when  to  issue 10 

Attorneys  and  Counselors— admission  of 2 

requisites  for  admission. . .  2 

oath  or  afiSrmation  of 2 

appearance  to  be  entered  of 

record 9 

to  sign  printed  arguments,  20 
to  be  furnished  with  copy 

of  brief  s 21 

must  certify  petition  for  re- 
hearing    30 

Attorney-General — privilege  on  call  of  docket 26 

Bfll  of  Exceptions — allowance  of 4 

contents  of 4 

part  of  record  on  appeal 8 

Bonds— supersedeas,  when  given  and  what  to  con- 
tain   29 

Brief — ^when  received 20 

when  copies  to  be  filed 21 

what  to  contain 21 

specifications  in 21 

effect  of  failure  to  file 21 

form  of  printed 31 

Certificate— of  counsel  to  petition  for  re-hearing. . .  30 

Certiorari — for  diminution  of  record 14 

motion  for  to  be  in  writing 14 

when  to  be  made 14 

Circuit  Judge — allowance  of  bill  of  exceptions. ...  4 
Circuit  Court — when  may  issue  commission  to  take 

testimony 12 
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Citation , .  8 

in  cases  removed 92 

Clerk — office,  where 

shall  reside,  where 

shall  not  practice  as  attorney 

shall  not  allow  papers,  etc.,  to  be  taken 

to  take  charge  of  library 

to  take  security  for  fees 10 

duty  as  to  printing  and  supervising  records,  10 

to  omit  matter  stipulated 10 

attachment  may  issue  for  fees  of 10 

schedule  of  fees 34 

to  insert  costs  in  mandate 34 

to  record  opinions 35 

to  preserve  original  and  deliver  copy  to  re- 
porter   , 35 

Commissions — to  take  testimony,  what  court  may 

issue 13 

Conference  Room — marshal  to  have  charge  of  ... .  7 

Continuance— of  cases  on  appeal 36 

Costs — clerk  to  take  security  for 10 

of  printing  records 10 

on  dismissal 10 

attachment  for 10 

on  affirmance 10 

on  reversal 10 

to  be  inserted  in  mandate 10 

on  dismissal  at  second  term 19, 24 

on  dismissal  generally 34 

on  affirmance  generally 34 

on  reversal  generally 34 

no  costs  for  or  against  United  States 34 

of  transcript 34 

table  of  clerk*s  fees 34 

to  be  included  in  supersedeas  bond 39 

Criminal  cases — how  advanced 36 

Cross  Appeals — to  be  argued  together 33 

Damages— on  frivolous  appeal 83 

Death  of  Party — proceedings  on 15 

Default — right  to  proceed  ex  parte  on 5 
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RULB. 

Default — for  Don-appearance  of  plaintiff 16 

defendant 17 

both  parties  ....  18 

on  call  of  docket,  at  second  term 19 

effect  of.  to  file  brief 21 

effect  of,  on  argument 31 

Depositions — how  taken   12 

notice  required 12 

Diminution  of  Record — motion  for  certiorari,  how 

and  when  made 14 

Dismissal— for  failure  to  docket  cause 9 

costs  of  printing  record 10 

if    material   portions   of    record    not 

printed 10 

for  non  appearance  of  plaintiff 16 

for  non-appearance  of  defendant 17 

for  non-appearance  of  either  party 18 

neither  party  ready  at  second  term. ...  19 

costs  on.  generally 24 

of  cases  in  vacation 28 

Diagrams— when  to  be  placed  in  custody  of  marshal ,  38 

disposition  of.  in  hands  of  marshal 88 

District  Judge — allowance  of  bill  of  exceptions ....  4 

Docket — docketing  cases,  duties  of  parties 9,  32 

when  appearance  entered  on 9 

call  of  docket  on  second  day  of  term 26 

effect  of  want  of  preparation 26 

ten  cases  to  be  called  daily 26 

criminal  causes  may  be  advanced 26 

cases  once  adjudicated 26 

cases  of  general  public  interest 26 

order  to  be  preserved 26 

continuance  to  next  term 26 

causes  heard  together 26 

when  case  passed,  how  reinstated 26 

cases,  how  passed 26 

removal  causes 82 

removal  causes  mav  be  advanced 32 

Exhibits — when  to  be  placed  in  custody  of  marshal  88 

disposition  of  in  hands  of  marshal 83 
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ROLL 

Evidence — further  proof,  how  taken ;  8, 12 

in  admiralty  and  mari- 
time cases 13 

objections  to 18 

when  admitted 13 

Fees  of  clerk — security  to  be  taken  for 10 

on  dismissal 10 

affirmance 10 

reversal 10 

attachment  for 10 

schedule  of   24 

Frivolous  appeal— damages  on 28 

Habeas  Corpus — custody  of  prisoners,  on  appeal . ,  34 

when  writ  denied 34 

when  Writ  discharged 34 

when  prisoner  discharged 84 

Hearing— not  to  be  had  until  record  complete 8 

case  dismissed  if  plaintiff  does  not  ap- 
pear at 16 

Interest— on  affirmance  of  judgment 28 

not  usually  allowed  m  admiralty  cases  . .  28 

Interrogatories — practice  on  taking  depositions  ...  12 

Law  Library — who  may  use 7 

how  use  of  obtained 7 

clerk  to  have  char^  of 7 

to  deposit  pnnted  records  and 

briefs 7 

Mandate — cost  of  printing  and  clerk's  fees  to  be  in- 
serted in 10 

on  dismissal  of  action  24 

costs  to  be  inserted  in 24 

on  dismissal  in  vacation 28 

Maritime  Cases— record,  how  made  up 8 

Marshal — to  have  charge  of  conference  room 7 

duties  of  with  reference  to  models,  dia- 
grams and  exhibits 88 

Montanar— docketing  cases  from 9 

Motions— to  be  in  writing 6 

what  to  contain 6 

time  for  argument  of 6 
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RUUB. 

Motions — to  dismiss,  not  heard  without  notice 6 

to  be  submitted  on  printed 

briefs 6 

time  on  service  of  notice  of 6 

notice  of  how  served 6 

day  for  hearing  of 6 

what  shall  have  preference 6 

to  advance  cases  must  be  print^   26 

to  advance  removal  causes 82 

Models — when  to  be  placed  in  custo<ly  of  marshal,  33 

disposition  of  in  hands  of  marshal 83 

Nevada — docketing  cases  from 9,  32 

New  Mexico— docketing  cases  from 9 

Notice — of  motion  requisite 6 

service  of,  how 6 

of  taking  depositions 12 

on  submission  of  biief  or  argument 20 

Oath— of  attorney  and  counsel 2 

Opinions — of  court  below,  part  of  record  8 

to  be  recorded  by  clerk 25 

reporter  to  receive  copy. . . 25 

original,  how  preserved 25 

printed,  how  preserved 25 

Oregon — docketing  cases  from 9,  32 

Papers— how  brought  up  on  appeal 8 

translations 11 

Petition— for  rehearing,  when  presented 30 

must  be  printed 30 

must  be  certified  by  counsel 30 

how  granted 80 

Postponement — to  next  term,  when 26 

Practice— how  regulated 8 

on  death  of  party 15 

Printing  Records— clerk  to  estimate  cost  of 10 

cases  dismissed,  if  not  printed 

when  reached 10 

appeal  ca'^es,  original  transcript 

to  be  taken  to  printer 10 

original  cases  to  be  copied  for 

printer 10 
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BULB. 

Printing  Records— clerk  to  supervise  and  index. . .  10 

distribute  copies  ......  10 

cost  of,  how  paid 10 

motions  to  advance  cases 26 

form  of  records  and  briefs 81 

record  in  removal  suits 88 

Process — in  whose  name  to  issue 5 

how  served  on  State 5 

subpoena,  when  served 5 
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